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Official Recognition of Accountancy Institutes 


In our May issue we commented on the representations which 
have been made to the New South Wales Government by the 
Accountancy and Secretarial Advisory Council and to the Vic- 
torian Government by the Joint Committee of various account- 
ancy and secretarial bodies regarding statutory prescription of the 
qualifications of Company Auditors. 

It is now understood that the New South Wales Companies 
Bill will not contain a provision on the lines of that suggested to 
the Government by the Advisory Council, and no recognition will, 
therefore, be given to any specific Institute or Institutes. 

During the debate on the Bill in the Legislative Council, the 
Minister for Social Services, the Hon. H. M. Hawkins, M.L.C., 
said that, although the request for defining the qualifications of 
auditors of public companies cannot easily be acceded to, that end 
might later be achieved if an “organization of auditors” were 
registered, as had been done with other professions, and the Com- 
panies Act were amended to give due recognition to the qualifica- 
tions of members of the organization. 

It is difficult to understand this reference to the registration of 
an organization of auditors, unless Mr. Hawkins intended to con- 
vey the meaning that recognition could be given to an organiza- 
tion only if there were a single united Institute. In view of the 
ease with which “mushroom” societies of accountants may be 
formed in all States of the Commonwealth under existing laws, 
that is, of course, an obviously impracticable ideal. 

A similar situation arose in South Australia in connection with 
the passing of the South Australian Companies Act of 1934. In 
the original draft of the Bill it was provided that the following 
qualifications should be regarded, inter alia, as a basis upon which 
an Auditor’s or Liquidator’s licence under the Act might be 
granted :—Membership of The Institute of Chartered Accountants 
in Australia, The Institute of Chartered Accountants in England 
and Wales, The Society of Incorporated Accountants and Auditors 
(England), the Commonwealth Institute of Accountants, the 
Federal Institute of Accountants, or of The Australasian Institute 
of Secretaries, or the holding of the Diploma in Commerce of the 
University of Adelaide. 

The official explanation of the reason why these provisions were 
subsequently deleted is that, after the printing of the Bill, so many 
applications for inclusion were received from other societies that 
it was not possible for the Government to discriminate between 
the merits of the qualifications which membership of the various 
bodies purported to indicate. This is, in itself, a striking vindica- 
tion of the claim made by the Institutes of long standing that the 
multiplicity of associations of accountants is calculated to mislead 
and confuse. If the Government cannot discriminate, how can 
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the general public be expected to do so? It gives point, moreover, 
to the claim that legislative action is urgently needed throughout 
Australia to prevent the formation of additional unnecessary bodies 
of accountants. 

It is interesting to observe, however, that even in the two States 
referred to, legislative recognition has been given in other 
statutes to specified Institutes. 

In New South Wales, an applicant for appointment as auditor 
to a shire or municipality, in addition to passing an examination 
conducted by the Local Government Clerks and Auditors’ Exami- 
nation Committee, must be a member of one of the following 
Institutes, or of any kindred body of which the Committee may 
approve :—The Institute of Chartered Accountants in Australia, 
the Commonwealth Institute of Accountants, the Federal Insti- 
tute of Accountants, the Association of Accountants in Australia, 
The Institute of Chartered Accountants in England and Wales, 
and The Society of Incorporated Accountants and Auditors (Eng- 
land). 

The rules under the “Legal Practitioners’ (Trust Accounts) 
Act, 1926” of South Australia prescribe that no accountant shall 
be qualified to make an audit under those rules unless, inter alia, 
he holds the Diploma in Commerce of the University of Adelaide 
or is a member of one or more of the following bodies :—The 
Institute of Chartered Accountants in Australia, the Federal In- 
stitute of Accountants, the Commonwealth Institute of Account- 
ants, The Institute of Accountants in South Australia. 

In the Regulations under the Local Government Act, 1934, of 
South Australia, governing the issue of licences to audit local 
government accounts, a middle course has been adopted, in that 
whilst the Local Government Auditors’ Examining Committee 
does not make public the names of the associations of accountants 
recognised by it, the Committee at its discretion may dispense with 
examination of any applicant after considering the documentary 
evidence furnished by the applicant of experience with accounts 
or of membership gained by examination of any Association of 
accountants or auditors. In practice, The Institute of Chartered 
Accountants in Australia, the Commonwealth Institute of Ac- 
countants and the Federal Institute of Accountants are so recog- 
nized by the Committee. 

The principle of discriminating between associations of account- 
ants is therefore well precedented in Australian statutes, and the 
number of associations which are officially recognised is restricted 
to a few of good standing and repute. In each instance, it will be 
noted, the Federal Institute and the Commonwealth Institute are 
included in the chosen few. We have yet to learn that any ill- 
effects have resulted from these provisions, and, on the contrary. 
we hold firmly to the opinion that the interests both of the public 
and of the profession are promoted by the exercise by the authori- 
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ties of a wise discrimination. We hope that the committees which 
have interested themselves in this question in New South Wales 
and Victoria will persist in their efforts to have the same prin- 
ciple applied in the field of Company Law, and will continue to 
urge on every possible occasion that steps such as those suggested 
by the committees will be taken to prevent the mischievous ten- 
dency unduly to encourage the formation of new institutes. 


As these remarks are being written, we learn, with considerable 
pleasure, from Mr. Conrad F. Horley, Chairman of the Account- 
ancy and Secretarial Advisory Council of New South Wales, that 
a measure of success in these efforts is already within reach. Mr. 
Horley has been advised by the Minister of Justice, the Hon. L. 
O. Martin, that an amendment is to be made to Clause 34 of the 
new Companies Bill in that State, with the object of restricting 
the incorporation of new bodies of accountants. It will be remem- 
bered that we drew attention in our May issue to the ease with 
which companies formed ostensibly for educational or scientific 
purposes might obtain a licence to dispense with the use of the 
word “limited” as part of their name. 

The proposed amendment will provide that “no such licence 
shall be granted unless the Governor is satisfied that there is no 
other association with similar objects of which the members of 
the proposed company might become members upon reasonable 
terms and conditions.” 

The enactment of such a provision will be an encouraging 
reward for those members of the profession who have made such 
valiant efforts for the safeguarding of rights which have been 
fairly earned by the members of the reputable societies of Account- 
ants, and which, moreover, are, we repeat, consistent with and 
conducive to the public interest. 


Commonwealth Institute Jubilee Thesis 


The announcement is made elsewhere in this issue that the 
General Council of the Commonwealth Institute of Accountants 
has decided, in connection with its Jubilee celebrations next year, 
to offer a prize for an original treatise on an accountancy subject, 
the competition to be open to all members of the Institute through- 
out Australia. 

It will be remembered that the Victorian Division of the Insti- 
tute conducted a similar competition in 1934, and that the winning 
thesis on that occasion was a contribution to Australian account- 
ancy literature of outstanding merit, so much so, indeed, that its 
subsequent publication by the Division was an instantaneous suc- 
cess, and has an extraordinarily large sale, not only in Australia, 
but in England, New Zealand and elsewhere. 
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The production of a work of this character was adequate justi- 
fication for the venture, but the benefits of such a competition are 
not confined to the successful competitor. The writing of a thesis 
on an accountancy subject calls for a great deal of patient research 
and close reasoning. Any member who essays the task must be 
prepared for serious labour, but he will reap a rich reward, not 
alone in the possibility of winning the substantial prize which has 
been offered, but in the amplification and clarification of his know- 
ledge of the subject upon which he writes. “Easy reading is hard 
writing”—and hard thinking, but the prize is worth the winning, 
and even if the tangible prize is not won, the race is greater than 
the prize. 

We offer our congratulations to the General Council of the 
Institute on the wisdom which it has displayed in selecting this 
mode of marking the end of its first sixty years of earnest endea- 
vour for the advancement of the profession, and we venture to 
express the hope and belief that the number and quality of the 
theses submitted will be worthy of the occasion. 





Interstate Differences in Law and Practice 


In our May issue we drew attention to the peculiar difficulty 
which confronts us in our endeavour to ensure that all articles 
which appear in this journal shall be, as far as possible, equally 
useful and informative to readers in all States, or at least would 
not be misleading to readers in States in which law or practice 
differs from that in operation in the State in which an article is 
written. 

Accordingly we invited readers to call attention to any instances 
coming under their notice in which the law or practice of any 
State differs from that described in any article in our columns, or 
to submit specific enquiries on points in which it is thought that 
Interstate differences may exist. No notes or enquiries have 
reached us in this connection this month, but we propose to reserve 
as much space as may be necessary in all future issues for corre- 
spondence dealing with this subject, and we shall be glad to have 
the co-operation of our readers in this attempt to increase the use- 
fulness of the Journal. 





Publications Received 
The Functions of a Bank in Relation to the Capital Market. F. 


W. Hooper. (Gee & Co. (Publishers) Ltd.). London, 
January, 1936. 

In the note concerning this book which appeared in our May 
issue, the price was quoted as 5/7, post free abroad. We have 
since been advised by the publishers that an error was: made in 
advising the published price, and that the correct price is 2/11, 
post free abroad. 

















THE AUSTRALIAN ACCOUNTANT JUNE 


Readers’ Questions and Replies 


Fixed Investment Trusts 


A correspondent enquires whether there are any fixed invest- 
ment trusts operating in Australia. So far as we are aware there 
are none, and we shall be glad if any reader can inform us of 
their existence in this country. 


New South Wales Local Government Auditing 
UNEMPLOYMENT RELIEF WAGES 

A reader asks: “What is the correct method of vouching Unem- 
ployment Relief Wages in the course of a Local Government Audit 
in New South Wales?” 

The query was referred to Mr. Ivo W. Kerr, B.EC., F.1.C.A., a 
well-known authority on New South Wales Local Government 
Accounts. His comments are as follows :— 

As in some cases individual Councils have had the best part of 
1,000 men working under the scheme, and unable naturally 
to carry on the extra clerical laboyr involved with its ordinary 
staff have had temporary staff not of a high order assigned to it 
by the Department, the answer to the query asked is what every 
Town and Shire Clerk and every active Local Government Audi- 
tor has been seeking for some time past, conscious as they are of 
the added chances of fraud being perpetrated. 

I do not propose to suggest any definite audit programme for, 
after all, every audit has to be considered individually. If the 
system under which the Unemployed Relief scheme is working be 
understood it will be for the questioner to adjust his programme 
according to the amount of checking he thinks desirable. 

Assuming an unemployed party makes a successful application 
to the Department of Labour and Industry for relief, he is classi- 
fied according to whether he is single, married, married with 
dependants, etc. Each class carries the right to a certain number 
of hours’ work. Once classified he is given a starting ticket by the 
Manager of The State Labour Exchange. This ticket is addressed 
to the Council concerned and says that Bearer, whose specimen 
signature is attached, is entitled to work so many hours and be 
paid so much. The form has a certificate to be signed by the 
Engineer, Ganger or Overseer that the person named has com- 
pleted the number of hours and giving the job or jobs upon which 
he was employed, also a receipt for the money. 

All the starting tickets covering the one period should have been 
done up by a Council employee and be available for audit. They 
can be checked off against a list provided by the Department giv- 
ing the names of all persons to whom it has given starting tickets 
for that period, which list also shows the amount due to each indi- 
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vidual on the basis of his working ordinary time, i.e., excluding 
bonus hours. Attached to the Departmental lists is a summary 
sheet which can be made the basis of the reconciliation between 
the cash actually paid out and the Council cheque that was drawn. 
For certain reasons discussed a little later it is rarely that these 
two agree, hence the need for a reconciliation statement which 
should be compiled by a responsible Council employee and be 
available for Audit. 

For purposes of illustration, I attach a reconciliation checked 
last week at a suburban Council— 


Reconciliation 

As per Dept. Summary Sheet. .. .. .. £1,379 11 4 
Time made up .. - ii Ai eke 21 0 
GES ig gi obs de Une cum, 08 33 19 4 

1415 11 8 
Less—Time not worked .. .. .. .. .. 6617 7 

1,348 14 1 
Rebanked as per Receipt 1508 .. .. .. 2219 3 
Cheque drawn No. 507 .. .. .. .. .. £1,371 13 4 


As regards the £2/1/-, the Department has permitted some- 
body for good and sufficient reason to make up time he did not 
work in a previous period, It would advise Council of its deci- 
sion. 

Bonus hours £33/19/4 requires a little explanation. The 
Department permits a little extra to be paid per hour to certain 
classes, such as gangers, painters, timekeepers, rock excavators, 
with the proviso that the hours upon which a bonus is given shall 
not exceed 20% of the total hours. If they do, then the excess 
over 20% has to be borne by the Council, i.e., it is not reimbursed 
by the Department. 

Time not worked, £66/17/7.—Quite a number of men to whom 
starting tickets were given apparently did not turn up. 

Rebanked, #£22/19/3—The Council drew a cheque for 
£ 1,371/13/4 in anticipation, but only required £1,348/14/1, and 
paid the difference in again. Note the breach of the Local Govern- 
ment Act and Ordinance No. 26 involved in this transaction. The 
two Departments, i.e., Labour and Industry, and the Local 
Government are in conflict over the matter. The former insists 
that the men should be paid either on the job or immediately at 
the close of the term for which they have been working. To do 
this means drawing the cheque the day before, and assumes that 
the men will do the time allotted them. The Local Government 
ordinance says no cheque should be drawn until a certificate has 
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been given that the service has been rendered. From the Auditor's 
point of view, as he is auditing under the Local Government Act, 
in my opinion he should cover himself by a reference to the matter 
in his report. 
Reimbursement by Department. 

For its authorised expenditure the Council is entitled to a re- 
imbursement by the Government. It submits its claim: on the form 
provided. Following our illustration up, the figures would be: 


Previous expenditure as per last return . £97,419 18 11 
Additional expenditure this period .. 1,342 12 9 


Total Expenditure of Grant .. .. .. £98,762 11 8 


It will be noted that, though the Council expended £1,348/14/1, 
it was able to claim a refund of only £1,342/12/9. The recon- 
ciliation was as follows :-— 


Coe Gee ww wos ce ce ce ee es SID SF 
EE Ss Sig as oe Wa ke ee a 2219 3 

1,348 14 1 
Excess bonus hours .. .. .. .. .. .. 6 1 4 
Claim against Department .. .. .. .. £1,342 12 9 


The tota! hours worked were 15,391, of which the allowable 
20% was 3,078. As Council paid 1d. an hour bonus on 4,534 
hours it had to bear the £6/1/4 on the excess of 1,456 hours. 

The re-imbursement claim form contains a certificate signed by 
the President or Mayor, the Engineer and the Town Clerk, that 
the amount claimed has been actually expended on approved 
works, and that the information and figures therein are correct. 

Section 211 (S.S.8) of the Local Government Act, 1919, No. 
41, provides that an auditor shall make a full and complete audit 
of all the accounts, and S.S.9 provides that an auditor shall certify 
whether or nor, inter alia, (j) the expenditure incurred has been 
duly authorised, vouched and supervised. 

Extracts from Circular No. 872 issued by the Department of 
Local Government on December 7, 1934, to Municipal and Shire 
Councils are quoted hereunder. 


“Timekeeping 

“In gangs where timekeepers are employed, such timekeepers 
should keep time-sheets, either in book form or on loose sheets, 
showing, in respect of each employee, the number, name and scale, 
the number of hours worked daily (days and dates to be shown), 
and total hours for period, including similar details in respect of 
skilled men to whom bonuses are to be paid, together with such 
other information as the Council may require for costing and 
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other purposes. The men at work should be checked by the time- 
keeper at least twice daily at irregular times. 

“The ganger should keep an independent record (the skeleton-— 
number, name and scale—of which might be prepared by the time- 
keeper). The ganger himself should, however, check the men 
at work daily, and indicate on his record sufficient details as to the 
men working to enable him, from his own records, to check and 
certify the certificate of time worked, and to enable the Council’s 
office staff to check the timekeeper’s record. Timekeepers should 
not, after the preparation of the skeleton form, have access to, or 
handle, the ganger’s record, which should be handed personally to 
the Council’s servant in charge of the scheme. 

“When timekeepers are not employed with gangs, the gangers 
should carry out the timekeeper’s duties as stated above. In 
these cases the Council should appoint men (as checkers, sighters, 
er riding timekeepers) who should check the men at work twice 
daily if possible, and keep his own record of the men working, to 
which the gangers should not have access, and by which the 
gangers’ records might be checked. 

“Checkers of this nature might, with advantage, be employed by 
Councils employing a large number of men, even when time- 
keepers are employed.” 


As previously stated, no definite detailed audit programme can 
be designed to meet the requirements of all councils, but, in order 
to comply with the provisions of Section 211 of the Local Govern- 
ment Act, and in particular to S$.S.9 (j), in its relation to 
Unemployment Relief Wages, an auditor should check the work 
dockets with the wages sheets, test the system of timekeeping and 
checking, etc., and generally satisfy himself that the timekeepers’ 
and gangers’ records are correlated; that vouchers have been duly 
certified by responsible officials, and that the expenditure has been 
authorised. 





Acknowledgments of Receipt of Telegrams 


We have been asked by the Postmaster-General’s department to 
draw the attention of our readers to a new service instituted by 
the department in connection with telegrams. When desired, in 
order to indicate to the sender that a telegram has been received 
by the addressee, the department will forward advice of completion 
of delivery. If it is imperative that receipt should be acknow- 
ledged immediately, the words “Notification Delivery” should pre- 
cede the address. Advice of delivery will then be sent by tele- 
gram. If, however, the factor of urgency is not of paramount 
importance, the words, “Postal Notification Delivery” should pre- 
cede the address, and advice will then be sent by post. 

The charge for a telegraphic advice will be that for a telegraphic 
reply, and for a postal advice, one penny. These charges will 
be included in the charge paid for the original telegram. 
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Company Law and Secretarial 


Practice Section 
Edited by J. S. McINNES, F.1.c.a. 


Special Resolution — Extent of Amendments 
Allowable 
““Jackdaw,” N.S.W., writes :— 


“Under new Company legislation it is to be provided that a 
Special Resolution may be passed without a confirmatory meeting. 

“Will you please advise me whether any alteration may be made 
to a resolution as indicated in the notice of this one meeting ?” 

Our correspondent raises a very difficult and unsettled problem 
in Company law. 

It is a principle of the law of meetings that the business trans- 
acted at a meeting must be within the scope of the notice convening 
the meeting. This principle applies to company meetings, and it 
is well-settled that no amendment may be moved which goes be- 
yond the notice convening the meeting, or, in the case of an 
ordinary meeting of a company beyond the scope of the ordinary 
business which by the articles may be transacted at an ordinary 
meeting without special notice. But in the case of special and 
extraordinary resolutions, the position is governed by the pro- 
visions of the Companies Act, and the question arises how far 
these provisions have altered the common law on the subject. 

Under the English Companies Act of 1862 (S. 51), a resolu- 
tion passed by a company was to be deemed to be special 
whenever a resolution had been passed by the requisite majority 
at any general meeting of which notice specifying the intention tu 
propose such resolution had been duly given, and such resolution 
had been duly confirmed. 

In Torbock v. Westbury (1902, 2 Ch. 871) a company convened 
meetings to pass a special resolution altering its articles, the notice 
stating that the meeting was being held for the purpose of con- 
sidering and, jf thought fit, passing the following resolution :— 

“That the Articles of Association be altered by substituting 
the following article for article 79: 


‘Remuneration of Directors. 


‘After the shareholders shall have received dividends 
amounting in the aggregate to 100 per cent., there shall be 
paid to the directors, as remuneration for their services, a 
sum equal to 40 per cent. of all further profits of the syndi- 
cate, whether such profits arise from the sale of the properties 
and assets of the syndicate or otherwise, and such 40 per cent. 
of the profits shall be divided amongst the directors in the 
proportion of 20 per cent. thereof to George Macdonald, as 
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managing director, and the balance thereof between the re- 
maining directors in such proportion as they may decide.’ ” 


The first meeting was duly held on March 4, and at the sugges- 
tion of a shareholder the resolution was amended by altering the 
“40 per cent.” and “20 per cent.” to “30 per cent.” and “15 per 
cent.” respectively. The resolution so amended was passed at this 
meeting, and confirmed at the meeting of March 20, of which due 
notice was given. 

A shareholder who voted against the resolution issued a writ 
against the company and its directors to restrain them from giving 
effect to the resolution on the ground that, owing to the amend- 
ment, the resolution actually passed differed from the resolution 
of which formal notice had been given. Counsel for the plaintiff 
contended that an amendment of a special resolution necessitated 
a fresh notice, as S. 51 required “notice of the intention to propose 
such resolution” to be given. 

Mr. Justice Swinfen Eady held that a special resolution need 
not follow the exact terms of the notice given under S. 51, but 
may be amended at the first meeting. “It is not necessary that 
the resolution passed at the first meeting should be in the identical 
terms of the resolution specified in the notice. Section 51 requires 
a special resolution to be passed ‘at any general meeting of which 
notice specifying the intention to propose such resolution has been 
duly given.’ If, therefore, proper and sufficient notice of the 
intention to propose the resolution is given, nothing more is 
required, and the resolution is not invalidated if, owing to an 
amendment at the first meeting, the resolution passed is not 
identical with that of the notice. 

“In the present case full notice was given of the intention to 
fix the directors’ remuneration, and the only difference between 
the proposed resolution, as set forth in the notice of the first 
meeting, and the resolution actually passed was the reduction of 
the proposed remuneration from 40 to 30 per cent., the proportion 
allocated to the general manager being unaltered. I hold that this 
alteration did not invalidate the resolution ; and I therefore dismiss 
the action with costs.” 

This was the position until the definitions of special and extra- 
ordinary resolutions were amended by the English Act of 1908, 
that Act defining a special (or extraordinary) resolution as one 
passed— 

“at a general meeting of which notice specifying the intention 
to propose the resolution as a special (or extraordinary) 
resolution has been duly given” (section 69). 

In 1916, in MacConnell v. Prill & Co. (1916, 2 Ch. 57), this 
altered definition came up for consideration. In that case the 
articles of the company required an extraordinary resolution to 
increase the capital of the company. A notice was sent to the 
shareholders reading thus: 
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“You are kindly requested to attend an extraordinary 
general meeting, to be held at the above address on . 
Agenda: To pass resolution to increase capital of the com 
pany.” 

The resolution passed at the meeting, as an extraordinary one, 
was: 

“That the capital of the company be increased to £3,500 
by the creation and issue of 1,500 shares of £1 each.” 


Mrs. MacConnell moved the Court for an injunction to restrain 
the company and its directors from acting on or carrying into 
effect the resolution on the ground that the notice of the meeting 
was insufficient (1) because it did not specify the resolution which 
was actually passed, and (2) because it did not state the intention 
to pass the resolution as an extraordinary resolution as required 
by the Companies Act. 

Mr. Justice Sargant held that the resolution was invalid on both 
grounds. The head note to the report of the case states: 

“Notice of a meeting of a company to increase or sanction the 
increase of the share capital of a company is not sufficient if it 
merely refers generally to a proposed resolution to increase the 
share capital; it must show an intention to make the specific 
increase embodied in the resolution that is actually passed.” 

In the course of his judgment Sargant J. said: “It is obvious 
that the notice signifies merely an intention to propose some 
increase or other in the capital of the company, and not an inten- 
tion to make the specific increase embodied in the resolution that 
was actually passed. Jt seems to me of great importance that 
shareholders should be protected in matters of this kind by specific 
notice of what is intended to be done,” and he stated that nothing 
could “be clearer than the very precise language of S. 69, which 
requires that the notice shall specify the intention to propose the 
resolution as a special resolution.” In view of the “very specific 
language” of S. 69 it was impossible to escape from the conclusion 
that the notice of the meeting must not merely indicate but 
actually specify the intention to pass the resolution as an extra- 
ordinary resolution. 

On the point under discussion, the wording of S. 117 of the 
English Act of 1929 is the same as S. 69 of the Act of 1908, so 
that if the decision in MacConnell v. Prill is sound law, it is applic- 
able to the 1929 Act. 

Since the decision in MacConnell v. Prill, writers of books on 
company law and on meetings have expressed great doubts as to 
the extent of the power of a meeting to alter the wording of a 
proposed special (or extraordinary) resolution. The following 
statement from Secretarial Practice (The Manual of The Char- 
tered Institute of Secretaries), 5th Ed., p. 126, is a good sum- 
mary of the general opinion: 

“According to the wording of the Act, it appears to be essentia! 
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in the case of an extraordinary or special resolution that the exact 
wording of the resolution which is to be proposed should be con- 
tained in the notice, and it would therefore appear to be doubtful 
whether any alteration of the wording or amendment to the reso- 
lution at the meeting is permissible even if the notice says ‘to 
pass . . . with or without modification.’ See MacConnell v. E. 
Prill & Co. (1916, 2 Ch. 57, at p. 61).” 

In the latest edition of Buckley the position is summed up as 
follows: “Whether the notice must specify the precise terms of 
the resolution to be proposed, and if so, whether any amendment, 
however relevant, is permissible, quaere.” (11th Ed., p. 277). 

We are not very much impressed with the correctness of the 
decision in MacConnell v. Prill on the point under consideration. 
A notice to “increase the capital of the company” appears to us to 
be a fair and reasonable intimation of the business to be trans- 
acted at a meeting. A notice “to amend the articles” or “to alter 
the memorandum by adding further objects’—without more— 
would be an entirely different proposition. 

Despite the decision in MacConnell v. Prill we are of the opinion 
that amendments to a proposed special resolution are permissible 
(1) if they are clearly within the scope of the notice; (2) if the 
effect of the amendment is not to make the resolution more oner- 
ous as regards the company, and even as to this we do not think 
that a very small increase in the burden on the company would 
necessarily render the amended resolution bad, and (3) we are 
clearly of the opinion that the correction of grammatical errors 
or the use of different words to enable the position to be made 
clearer would be permissible. On these principles the decision in 
Torbock v. Westbury would be applicable to the 1929 Act. 

We would impress upon our readers, however, that these are 
our own opinions, and that the majority of text-books of high 
standing express themselves very cautiously—and often very 
vaguely—on the subject, and company secretaries must await 
further legal decisions on the point. 


Appointment and Remuneration of Auditors 

“Associate” writes :— 

“T have noticed that resolutions appointing auditors sometimes 
state—‘Messrs. Smith & Jones, Public Accountants, be and they 
are hereby appointed auditors of the company at a remuneration 
at the rate of two hundred and fifty guineas per annum; to hold 
office until the next annual general meeting of the company.’ 

“Could you please advise me of the legal position that would 
arise if the following annual general meeting of the company was 
not held for, say, 18 months, and at such meeting the auditors 
lose office. 

“In such a case would the auditors receive one year’s remunera- 
tion or an additional amount pro rata? 
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“IT should appreciate it if you would also indicate the most 
suitable type of resolution for the appointment of auditors.” 

Our correspondent raises a point which we have not seen 
referred to before. What is the meaning of “holding office until 
the next annual general meeting of the company”? If a person 
holds an office, it appears to be a reasonable assumption that he 
is to perform the duties of that office. If an auditor is appointed 
to hold office until the next annual general meeting of the company, 
is it his duty to perform the audit of the company’s accounts to 
the date of that meeting? We have never before heard of such a 
suggestion. In practice, the auditor audits the accounts to the 
date of the balance sheet that is to be laid before the company at 
the annual general meeting, and certifies to that balance sheet. If 
an auditor continues the audit after that date we have always 
understood him to do so at his own risk, and if not re-appointed 
auditor of the company he receives no fee for the work done after 
the date of the balance sheet. Whether this is right or wrong 
legally, we believe it to be the universal practice in England and 
Australia. 

The wording of the resolution submitted by our correspondent 
is far from satisfactory, but it has statutory authority, and appears 
to have first come into use in 1900. In 1894 a Board of Trade 
Departmental Committee was appointed in England to inquire 
what amendments to the Companies Acts were necessary, and to 
consider and report upon clauses of a draft Bill which was laid 
before the Committee. We cannot trace the original Bill put 
before that Committee, but the Committee re-drafted a number of 
clauses in the Bill, and their report contained a draft Companies 
Bill, two clauses of which read: 


(1) Every company shall at each annual general meeting 
appoint an auditor or auditors to hold office until the next 
annual general meeting. 


(2) If an appointment of auditors is not made at an annual 
general meeting, the Board of Trade may, on the application 
of any member of the company, appoint an auditor of the 
company’ for the current year .. . 


So far as company statute law is concerned these provisions 
appear to have then been new. When the Bill was before the 
House of Commons a Standing Committee added a provision from 
The Companies Act of 1879 (which statute provided for the audit 
of accounts of banking companies). 

The Companies Act of 1900 duly contained clauses (1) and (2) 
above, plus a provision to the effect that— 


“The auditors shall make a report to the shareholders on 
the accounts examined by them, and on every balance sheet 
laid before the company in general meeting during their 
tenure of office; and the report shall state— 
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| meee 
(b) Whether .... the balance sheet referred to in the 
report is properly drawn up,” etc 

These provisions were re-enacted in the English consolidating 
Act of 1908, and appear in the 1929 Act, without amendment so 
far as the matter under discussion is concerned. Palmer's Prece- 
dents of company articles at once adopted the phraseology of the 
1900 Act—though obviously articles could not contain any pro- 
visions at variance with the statutory requirements—and the same 
provisions are used in the latest edition of these precedents. 

The phrases “to hold office until the next annual general meet- 
ing” and “for the current year” appear to be quite inconsistent, 
and there does not appear to be any good reason why the drafts- 
man did not use the same language in both instances. 

If the appointment of an auditor involves auditing the accounts 
to the date of the annual general meeting, it would appear to 
involve the interpretation that the succeeding auditor has to audit 
the accounts only from the date of his appointment. This is 
directly against the common understanding of the position, but if 
an auditor has to commence his audit from the date of the balance 
sheet presented to the annual general meeting at which he was 
appointed, and the previous auditor has audited the accounts to 
the date of the annual general meeting, there would be a double 
audit for the period! 

It should also be noted that modern Companies Acts enact that 
the directors of a company shall once at least in every calendar 
year lay before the company in general meeting a profit and loss 
account for the period, made up to a date not earlier than the date 
of the meeting by more than nine months, or, in the case of a 
company carrying on business or having interests abroad, by more 
than twelve months, with a proviso for extension in certain cases. 
The same statutes also enact that the directors shall cause to be 
made out in every calendar year, and to be laid before the com- 
pany in general meeting, a balance sheet as at the date to which 
the profit and loss account is made up. 

The wording of the Statute makes the position very difficult to 
decide, but we are of the opinion that the duty of the audifors is 
to audit the accounts of the company to the date of the balance 
sheet presented to the members at the annual general meeting, 
and to report thereon in terms of the Statute, and if at the annual 
meeting new auditors are appointed the retiring auditors aire not 
entitled to be paid for any audit work performed by them after 
the date of the balance sheet so presented. 

The majority of resolutions appointing auditors run thus! 


“That Messrs. A. B. & Co., public accountants, be and they 
are hereby re-appointed auditors of the company for the 
current year at a fee of one hundred guineas.” 


In our opinion this is the most suitable form of resolution for 
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the purpose, but in many cases “re-elected” is used instead of 
“re-appointed,” and “ensuing year” instead of “current year.” 
Despite the provisions of the statute, the words “to hold office 
until the next annual general meeting of the company” are now 
very rarely used—though they appear in two or three text-books 
—and are not wanted. 

It should be noted that in Victoria, the Registrar-General takes 
the view that the position of auditor of a company is a personal 
appointment, since only persons holding a licence from the Com- 
panies Auditors’ Board may be appointed auditors. 

There is considerable dissatisfaction amongst auditors in Vic- 
toria with this interpretation of the law, but as the Registrar- 
General refuses to accept balance sheets signed by firms it would 
appear that the form of resolution for Victorian companies should 
be varied thus: 

“That Mr. A. B. (or Messrs. A. B. and C. D.) of the firm 
of A. B. & Co., public accountants, be and he is (or they are) 
hereby re-appointed auditor (or auditors) of the company 
for the current year at a fee of one hundred guineas.” 





Two Meetings of Association Convened for 


Same Hour 

A Melbourne reader raises the following points :-— 

“In the event of the annual general meeting of an association 
having been regularly calied and held, but adjourned until a certain 
date and time for the completion of the business, and subsequently 
a special general meeting is regularly called for the same date and 
time, without any reference to the adjourned annual general meet- 
ing :-— 

“(a) Which business should be dealt with first, the annual 
or the special general meeting? 

“(b) What is the authority supporting your reply? 

“(c) Has the chairman power to vary the order of priority, 
if some members present object to such action?” 

(a) It is obvious that, through some one’s blunder, two meet- 
ings of the association have been convened for the same hour, and 
the question is who is to decide which meeting shall be held first. 

In the absence of any legal decision on the point, we are of the 
opinion that any decision acceptable to the members present at the 
meeting, i.e., accepted expressly or impliedly by a majority of those 
present, would hold good in law. 

At the commencement of the meeting, the chairman should 
refer to the unfortunate position that exists, and suggest that the 
business of the special general meeting be taken first. To put the 
matter in order, he should also suggest the passing of a resolution 
to the effect that the adjourned annual general meeting be further 
adjourned until the conclusion or adjournment of the special gene- 
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ral meeting then about to be held. We are of the opinion that if 
such a resolution were passed it would be upheld in the Law 
Courts. 

On the other hand, it would, in our opinion, be equally va * if 
the resolution so passed adjourned the special general meeti#g in 
the same manner. It might be, however, that part of the bus{ness 
to be transacted at the adjourned annual general meeting would 
be dependent upon some resolution to be considered at the special 
general meeting, hence our suggestion that the special general 
meeting should be held first. 

The fact that the annual general meeting was adjourned tp the 
date fixed before the special general meeting was convened {night 
be thought to give the first-named meeting a right of priority, over 
the other, but we think the decision on the question rests with the 
meeting. i 

(b) As already stated, we cannot quote any authority ir sup- 
port of our views. We base our reply upon general principlé¢s. It 
is impossible to hold two meetings of a body at the same mdment, 
and the adjournment of either meeting (subject to any special pro- 
visions in the rules of the association) rests with the majoyity of 
those present. 

(c) In our opinion the position depends upon the wishes of the 
majority. We do not think the Chairman has any power to vary 
the order of priority against the wish of a majority of those 
present at the meeting. 

The above is subject to there being no special provisions relative 
to the matter in the rules of the association, e.g., if the rul¢s pro- 
vide that the chairman may, of his own volition, adjourn a meeting 
of members, then the chairman would have the deciding voice, but 
such a provision is most unusual. 





Re-Issue of Forfeited Shares at a Profit 
CLAIM OF EX-HOLDER TO PROFIT 


Farr was the holder of shares in Cash Orders (Amalgainated) 
Limited. Certain calls were made on the shares which Farr failed 
to meet, and the company, in accordance with the articles of asso- 
ciation, duly forfeited the shares for non-payment of the calls. 
Subsequently, the company re-issued the shares at a price which 
was in excess of the amount owing thereon. Farr claim¢d that, 
by reason of the provisions of article 30, and on the consjruction 
of the articles generally, it thereupon became the duty of thie com- 
pany to credit him with the amount of the unpaid calls} and to 
account to him for the surplus. In an action against the : meaende 
he sued for money had and received. 

Articles 20 and 21 of the company provided that, in défault of 
payment of calls, the company should have the right to forfeit the 
shares. 


B 
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By article 26: ““Any member whose shares have been forfeited 
shall notwithstanding be liable to pay and shall forthwith pay to 
the company all calls instalments interest and expenses owing in 
respect of such shares at the time of the forfeiture together with 
interest thereon from the time of the forfeiture until payment of 
eight per centum per annum is recovered and the directors may 
enforce the payment thereof if they think fit.” 

The articles also provided that the company should have a lien 
in respect of unpaid calls as against the member, which it might 
enforce by sale. Similarly, it was provided that, in the case of a 
deceased member of the company who was indebted to the com- 
pany in practically any respect, the company might enforce the 
debt by sale under a lien, or by forfeiture of all or any of the 
deceased’s stock, share warrants, or interest to which he may have 
been entitled. 

Article 30. “The nett proceeds of any such sale as aforesaid 
shall be applied in or towards payment or satisfaction of the said 
calls, instalments, interest and expenses, and the residue, if any, 
paid to such member, his executors, administrators or assigns.” 

(In view of the importance of the matter, it is to be regretted 
that the relevant clauses in the article are not all set out in full in 
the reports of the case available). 

The Full Court of New South Wales held that, in view of the 
whole of the articles, clause 30 was only intended to cover the 
case of shares sold under a lien attaching to them, under the 
articles, in favour of the company, and, therefore, that Farr’s 
claim failed. 

In the course of his judgment (concurred in by Stephen,J. and 
Markell A.J.) Davidson J. said that plaintiff relied upon the 
words “any such sale” in article 30, and upon article 26, but, 
citing Ladies Dress Association Ltd. v. Pulbrook (1900, 2 Q.B. 
376), His Honour said: “It has been decided, however, that, when 
moneys are so recovered from the former holder of shares, it is 
not in his capacity as a contributing shareholder of the company, 
but as a debtor under the agreement which is created between 
him and the company by virtue of the articles of association.” 

Continuing, ‘His Honour said :— 

“If the arguments submitted on the part of the plaintiff in this 
case were given effect to, it would, one would imagine, have a most 
revolutionary effect upon most companies which are registered at 
the present time. The articles are in a very ordinary form, and if 
a company has articles of association containing article 24, which 
provides that ‘any shares when forfeited shall be deemed to be the 
property of the company,’ it would have to take immediate steps, 
one would think, to have its articles of association revised All 
sorts of fantastic results might happen. For instance, a contri- 
buting shareholder might allow his calls to become in default and 
then do nothing. He could claim, if the plaintiff is correct, that 
if, subsequently, the shares took an upward turn, and the company 
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sold them after forfeiture he could proceed against it on the basis 
of recovery of the profit that had accrued, although, subsequently 
to the forfeiture, he had been under no liability whatever. It 
seems to me that, when one finds things of such a kind likely to 
happen upon a suggested construction of an instrument, it is neces- 
sary to examine the wording very closely before giving effect to 
such a construction. In my opinion, such an effect should not be 
given to the articles which are before the court in this particular 
case. When reference is made to ‘such member, his executors, 
administrators, or assigns,’ I think it was only intended to cover 
the case of an existing member, whose name was on the register 
of members, whose shares were being sold under a lien which 
attached to them, under the articles of association, in favour of 
the company.” Farr v. Cash Orders (Amalgamated) Ltd. 
(1935) 35 S.R. (N.S.W.), 380. 


Forfeiture of Shares for other than Non-payment 
of Calls 


In the above case, Farr v. Cash Orders (Amalgamated) Ltd., 
Mr. Justice Davidson in the Full Court of New South Wales, 
drew attention to an important point in company law. 

The articles of association of the company named in that case 
provided that the company should have a lien in respect of unpaid 
calls as against the member, which it might enforce by sale. Simi- 
larly, it was provided that, in the case of a deceased member of 
the company who was indebted to the company in practically any 
respect, the company might enforce the debt by sale under a lien, 
or by forfeiture of all or any of the deceased’s stock, share war- 
rants, or interest to which he may have been entitled. 

In the course of his judgment on behalf of the Full Court, 
Davidson J. made the following remarks :— 


“It may be mentioned in passing that any claim on the part of 
the company under its articles of association to forfeit shares 
otherwise than for the payment of calls would be invalid. That 
proposition is stated, and I think correctly, in the case of Hopkin- 
son v. Mortimer, Harley & Co. Lid... . 

“The decision; appears to have been based on the fact that the 
statute recognises a forfeiture of shares for non-payment of calls, 
and for that reason the company is allowed, under its articies, to 
become the proprietor of shares, notwithstanding that, in other 
circumstances, such an action might result in a reduction of 
capital.” 

In Hopkinson v. Mortimer, Harley & Co. Ltd. (1917, 1 Ch. 
646) the articles of association of the company as originally framed 
provided : 

22. “The company shall have a first and paramount lien upon 
all the shares, other than fully-paid shares, registered in the name 
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of each member (whether solely or jointly with others) for the 
debts, liabilities, and engagements of such member, solely or jointly 
with any other person, to or with the company, whether the period 
for the payment, fulfilment, or discharge thereof shall have actu- 
ally arrived or not. And such lien shall extend to all dividends 
from time to time declared in respect of such shares.” 

23. “The board may, for the purpose of enforcing such lien, 
sell the shares subject thereto in such manner as they think fit. 
The board may also, by a resolution to that effect, forfeit the 
shares subject to such lien. No sale or forfeiture shall be made 
under this article until the period of the payment, fulfilment, or 
discharge of such debts, liabilities, or engagements as aforesaid 
shall have arrived, nor until notice in writing of the intention to 
sell or forfeit shall have’ been served on such member, his execu- 
tors, or administrators, by posting the same to his registered 
address, and default shall have been made by him, or them, in the 
payment, fulfilment, or discharge of such debts, liabilities, or 
engagements for seven days after such notice.” 

Hopkinson was the holder of 100 fully paid‘deferred shares in 
the company, of which he had been a former manager. The 
company had claims against him. The Board of Directors con- 
vened a meeting of the company to amend the articles, inter alia, 
by striking out of article 22 the words “other than fully-paid 
shares.” The effect of this alteration would be to create, in 
favour of the company, a first lien on fully-paid shares and the 
dividends thereon for the debts, liabilities, and engagements of the 
holder of the shares, and to render such shares and dividends 
liable to forfeiture. 

Hopkinson issued a writ claiming a declaration that the reso- 
lution that article 22 should be altered by striking out the words 
“other than fully-paid shares” was ultra vires and illegal, or, 
alternatively, that the resolution, so far as it might have the effect 
of rendering fully-paid shares of the company liable to forfeiture, 
was ultra vires and illegal. 

The Court (Eve J.) held that forfeiture of shares for debts due 
from a member generally, as distinct from those due from him as a 
contributory,’would amount to an illegal reduction of capital, and 
the amendment to article 22 was therefore invalid. 

In In re Bolton, ex parte North British Artificial Silk Ltd. 
(1930, 2 Ch. 48) the articles of the company contained the fol- 
lowing clause under the sub-heading “Lien.” “29. The company 
shall have a first and paramount lien on all shares other than fully 
paid shares and on the interest and dividends declared or payable 
in respect thereof for all moneys due to and liabilities subsisting 
with the company from or on the part of the registered holders 
thereof either alone or jointly with any other person including 
calls made although the times appointed for their payment may 
not have arrived and may enforce such lien by sale or forfeiture 
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of all or any of the shares on which the same may attach. Pro- 
vided that such forfeiture shall not be made except in the case 
of a debt or liability the amount of which shall have been agcer- 
tained and only so many shares shall be so forfeited as the auditors 
of the company shall certify to be the equivalent at their then 
value of such debt or liability.” The decision in that case did not 
rest on article 29, but in the course of his judgment Luxmoofe J. 
referred to that clause and said: “This article is not in general 
use. A similar article has been held to be invalid so far as any 
forfeiture for any debt or liability other than a liability for calls 
is concerned: Hopkinson v. Mortimer, Harley & Co. Ltd.” 

For many years Palmer’s Precedents contained an article of 
association providing for the forfeiture of the shares of any mem- 
ber who was interested as shareholder, director, partner, manager, 
lender, or otherwise in any concern carrying on any business in 
competition with the company, or having interests opposed to 
those of the company, but after the decision in Hopkinson v. 
Mortimer, Harley, this precedent of an article was omitted, “as 
it has been held that a provision for forfeiture of shares for liabili- 
ties of a member other than debts due from him as a contributory 
is invalid.” 

In several cases, provisions for the forfeiture of shares for other 
than non-payment of amounts due on the shares have been held 
to be ultra vires. In Hope v. International Financial Society, 
(1876) 4 Ch. D. 327, it was held that an article providing that 
the shares of any shareholder who directly or indirectly com- 
menced or threatened any action, suit, or other proceeding against 
the company or the directors should be forfeited on payment to 
him of the full market value was invalid. 

In Wellington Bowling Club v. Sievwright (1925) Gazette L.R. 
227, the articles of association of the Wellington Bowling Club 
Ltd., a company incorporated under the Companies Act, previded 
that any member wishing to resign from the company should give 
notice in writing to the secretary, and that upon such resignation 
his share should be deemed to be forfeited to the company ; that if 
a shareholder died his share should be forfeited to the company ; 
that any shareholder guilty of wilfully infringing the rules or by- 
laws or of conducting himself in or about the club premises in an 
improper manner should be liable to have his share forfeited; and 
that any share so forfeited should be the property of the company 
and might be disposed of in such manner as the company thought 
fit. The New Zealand Court of Appeal held that these pro- 
visions were ultra vires and void, as being an illegal reduction of 
the capital of the company. 

A reduction of the capital of a company can only be effected in 
accordance with the provisions of the Companies Acts. Every 
forfeiture of shares is, in effect, a reduction of the issued share 
capital of a company, but Table A of the Companies Act expressly 
provides for the forfeiture of shares for non-payment of calls 
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thereon, and this gives statutory authority to companies to insert 
in their articles provisions for the forfeiture of shares for non- 
payment of calls. An article in substance identical with a clause 
in Table’ A cannot be ultra vires, seeing that the Companies Act 
expressly authorizes a company to adopt all or any of the pro- 
visions in that Table. 





Economic Progress and its Implications 
for Australia 


By JOHN LANAUZE, B.a. 
Lecturer in Economics, University of Adelaide 


A Summary of an Address to the Federal Institute of Accountants, 
South Australian Division 

The visible result of progress is increasing individual command 
over goods and services. But as incomes rise expansion of de- 
mands is disproportionate. It is a well-known fact that the pro- 
portions in which income is laid out upon various types of commo- 
dities and services vary according to the size of the income. With 
rising incomes less is spent, relatively, upon the basic necessities 
and more upon semi-luxuries and services. 

Adopting the phrase used by Professor Fisher in his book The 
Clash of Progress and Security, we may say that many communi- 
ties are now entering upon a stage in economic development which 
we may characterize as “tertiary,” as compared with the “primary” 
and “secondary” stages. We can already see the lessening rela- 
tive importance of “primary” industries supplying the basic 
necessities of life and the growing importance of services of all 
kinds, entertainment, travel and facilities for culture. If we wish 
progress to continue we must be prepared to make the changes 
and adjustments which it necessitates. This is a wide theme with 
application to the whole of our economy, but attention may be 
concentrated on its particular application to the great primary 
industries of Australia. 

Traditiona]ly we have a peculiar reverence for these industries, 
the result of our history and of the fundamental part they play 
in our economic structure. But we must face the implications of 
general economic progress, and recognize that their importance in 
the future may not be what it has been and still is to-day. With 
general progress and scientific advance it is inevitable that a 
smaller proportion of our people will: be engaged in producing 
basic necessities and a larger proportion in providing the goods 
and services which are demanded with rising incomes. Thus the 
“drift to the towns” is inevitable and necessary, though this does 
not imply that concentration in capital cities is desirable. 

It may be objected that in the case of the wheat industry, for 
instance, there is room for an increase in consumption with millions 
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in the world under-nourished. But this is partly a matter of 
organization of available supplies; and,: more important, if con- 
sumption standards are raised it is not more bread which will be 
consumed. Indeed, inadequate diet is largely a matter of too 
great consumption of bread because other foodstuffs are relatively 
expensive. 

It may be that the world is not properly aware of the virtues 
of wool, and needs to be educated in these so that wool-consump- 
tion will be increased. But it is worth at least considering whether 
in the future people may not prefer to buy cheaper and less lasting 
materials, and to wear clothes which can be discarded after a short 
period on grounds of hygiene and fashion. These reflections must 
be placed against the background of population trends. Most 
“western” populations are likely to reach a maximum during this 
century. The population of Great Britain is practically certain 
to begin to decline within the next ten years. Thus in what is 
beyond all comparison our most important market there is likely 
to be during the next generation an absolute shrinkage of demand. 
This prospect, combined with a growing tendency towards 
economic nationalism, does not offer much hope of extended de- 
mand for our “primary” exports but rather the reverse. 

These remarks are not intended to be gloomy prophecies, but 
they do indicate the need for caution and careful thought. There 
may be possibilities of increasing demand for more delicate food- 
stuffs such as fat lambs, pork products, wines and others. Alter- 
native markets to Great Britain may be found. Japan seems the 
most likely, though we must remember that in practice, if not in 
theory, if we increase sales to Japan we must increase our pur- 
chases. 

The conclusion is not mere pessimism. No doubt primary in- 
dustry will continue for a long time to be an important part of 
our economic structure. But in a changing and progressive world 
we should be aware of the implications of change. To shut our 
eyes and make assertions is to play blind man’s bluff. 





Commonwealth Institute Post Graduate 
Courses 


We have received from “Seven New South Welshmen” a letter 
expressing appreciation of the decision of the Commonwealth In- 
stitute to commence Post-Graduate Studies in New South Wales, 
and suggesting that, in view of the passing of the new Companies 
Act, one of the courses should deal with Company Law. Our 
correspondents would be glad to know whether other members 
are in accord with this suggestion. 
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Bankruptcy Section 
Edited by A. H. OUTHWAITE, r.c.a. (Aust.) 


Part XIV — Penal Offences 


Not AppLicaBLeE TO Deptors UNDER Part XI 

Yet another hole has been knocked in the bottom of the Act by 
the decision of the High Court in the case of The King v. Adams 
(A.B.C. Vol. 8, p. 97). Adams was charged with two offences, the 
first under Section 210 (making material omissions in a statement ) 
and the second under Section 212 (transferring property with 
intent to defraud). The information did not allege that Adams 
was a bankrupt or that a sequestration order had been made 
against him, but did allege that having executed a deed of assign- 
ment under Part XI, he was deemed to be a bankrupt and a per- 
son against whom a sequestration order had been made. 

It was held by the unanimous decision of the Court (Rich, 
Starke, Dixon, Evatt and McTiernan JJ.) that the liability to 
the penal sanctions imposed by Sections 210 and 212 depended 
on the status of bankruptcy, that the Act (in particular Section 
168) did not give Adams that status, and that the information 
therefore, disclosed no offence. 

To establish the status of bankruptcy necessary for a conviction 
under Part XIV, the Crown relied upon Section 168, which reads 
as follows— 

“As long as the deed remains in force, its execution by the 
debtor shall, so far as consistent with the other provisions of 
this Part, be deemed for all purposes equivalent to— 

(a) an act of bankruptcy committed by the debtor on the date 
of the meeting of creditors at which the deed was resolved 
upon ; 

(b) the filing of a bankruptcy petition against him; and 

(c) a sequestration order against him.” 

But, although the execution of the deed is to be deemed for all 
purposes equivalent to a sequestration order against the debtor, 
and a person against whom a sequestration order has been made 
is (by definition of the Act) a bankrupt, this debtor was neverthe- 
less held to be not a bankrupt for the purposes of Sections 210 
and 212. From which it is apparent that the fine perception of the 
High Court sees a plain line of distinction between a person 
against whom a sequestration order has been made and a person 
who has committed an act which, for all purposes, is deemed the 
equivalent of a sequestration order against him. 

Part XI of the Act is the pet of South Australia, having been 
taken from the Act of that State and lumped into the Common- 
wealth Act, just as Part XII is, for a similar reason, the curled 
darling of all good Victorians. Our friends across the border 
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must be stunned by this High Court penetration of their armour- 
plated Section 168, reputed to have been drafted by that brilliant 
eccentric, the late Paris Nesbit. When amendments of the Com- 
monwealth Act were under consideration in 1932, Section 199 (4) 
was inserted to cover cases of fraud by a debtor under Part XII 
such as were alleged in this case, but no similar provision was 
inserted in Part XI for the reason that the existing Section 168 
was considered to impregnably cover any such cases under that 
Part. That it did not is apparent from the following reference to 
the Section in the High Court judgment— 

“No doubt, in determining whether an offence has been 
created or enlarged, the Court must be guided, as in other 
questions of interpretation, by the fair meaning of the lan- 
guage of the enactment, but when that language is capable of 
more than one meaning, or is vague or cloudy so that its 
denotation is uncertain, and no sure conclusion can be reached 
by a consideration of the provisions and subject matter of 
the legislation, then it ought not to be construed as extending 
any penal category.” 

Now that Section 168 has been found to be inadequate, the posi- 
tion appears to be that if Section 199 (4) is adequate (it has not 
yet passed the High Court test) a bankrupt or a debtor under 
Part XII is subject to the penal provisions of Part XIV but a 
debtor under Part XI is not. 

Which is characteristic of the Act as a whole. 


Farmers’ Debts Adjustment Act 


It has recently been officially announced that 1,200 applications 
under the Act have been received, concerning approximately 
14,000 creditors. The announcement would have been of greater 
interest to the public generally and to creditors in particular if it 
had gone a step further to state how many debts due to the unfor- 
tunate 14,000 creditors had been adjusted and discharged. The 
delay in settlement of creditors’ claims is due partly to the inher- 
ently cumbersome procedure of the Act itself, partly to the fact 
that the Conciliation Officers are in many cases under-staffed and 
underpaid for the work, and partly to the policy of bargain and 
bluff which in some cases at least appears to be regarded as the 
proper method of approach to creditors for the settlement of whose 
claims a fund has been provided by a beneficent government. 
Some of the adjustment proposals put forward by the debtors are, 
notwithstanding the available assistance of the Conciliation Officers 
to prepare them, astonishing in their suggestions of preference for 
favoured creditors and their ill-conceived notion of offering 
creditors in the first instance a compromise obviously less than is 
justified by the statement of affairs. The result of these methods 
must inevitably be refusal by creditors to accept the proposals, 
more meetings and adjourned meetings, amended proposals and 
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all the attendant inconvenience and delay, during which the farmer’s 
credit and ability to trade are suspended. 

The two governing objects of the Act are a fair compromise 
with creditors having regard to the value of the farmer’s assets 
and a prompt relief and fresh start for the farmer by acceptance 
of that compromise. The Act must fail to achieve these objec- 
tives if any carping or dilatory spirit is allowed to pervade its 
administration, and creditors are thereby prejudiced to an extent 
which will justify the intervention of the Bankruptcy Court. 


Claim by a Wife Against Her Husband’s Estate 


The meaning and effect of the provisions of Section 85 sub- 
Section (1) of the Bankruptcy Act are discussed in a learned con- 
tribution to a recent issue of Res Judicatae, the magazine of the 
Law Students’ Society of Victoria. The contributor is Mr. J. G. 
Norris, LL.M., Lecturer in Commercial Law in the University 
of Melbourne. For convenience of our readers, the sub-Section 
is quoted in full as follows :— 


“Any money or other estate of the wife of a bankrupt lent 
or entrusted by her to him shall be treated as assets of his 
estate, and the wife shall not be entitled to claim any dividend 
as a creditor in respect of any such money or other estate 
until all claims of his other creditors for valuable considera- 
tion in money or money’s worth have been satisfied.” 


In discussing the matter, Mr. Norris devotes particular atten- 
tion to the question whether or not, having regard to the sub- 
Section, a security given for repayment by the husband to the 
wife of money lent by her is valid as against the Trustee in the 
event of his subsequent bankruptcy. After an erudite treatise 
upon the legal history of the matter and decisions under the Sec- 
tion itself and analogous legislation, Mr. Norris concludes as 
follows :— 


“It is therefore thought that the wife who takes a security 
from her husband for a loan to him shculd be able to rely on 
her security as against other creditors in the event of her 
husband’s bankruptcy.” 

In forming this conclusion, Mr. Norris supports the decision 
of Clark J. in Tasmania (Jn re Salmon), who declined to follow 
a previous decision of Lukin J. (Jn re Love) quoted as follows :— 


“Can the wife by securing a charge or registrable mortgage 
over her husband’s property defeat, in the event of his bank- 
ruptcy, the provisions of this Section? I think not. The 
money having been lent and entrusted to her husband, and 
the bankruptcy having occurred while it remained so lent 
and entrusted, it must be treated as assets of his estate and 
cannot, in my opinion, be withdrawn therefrom under cover 
of a charge of mortgage.” 
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The authority of this latter decision Mr. Norris considers must 
be greatly weakened by the fact that it was given without any 
consideration of relevant authorities, but there appear to be other 
more patent considerations which lead to the same conclusion. 

In the first place, the decision seems to have been based upon 
the assumption that the sum originally advanced by the wife re- 
mained intact in hard cash, that security was given over that cash, 
and that at the date of bankruptcy the coin or notes remained 
intact, and were, by the Section, constituted an asset of the estate. 
Which is all a series of impracticable hypotheses. The original 
sum if advanced in cash, which is highly improbable, was not 
buried in the back-yard and covered by a freehold mortgage of the 
premises. It was probably paid into the Bank to bring the over- 
draft within its limit or put to some other such pressing use, but 
to whatever purpose it was\ applied, it there and then ceased to be 
an asset of the estate. So that, except in some almost inconceiv- 
able case, the words “shall be treated as assets of his estate” have 
no application to money lent, and are, in practice, applicable only 
to other estate of the wife which, at the date of bankruptcy, re- 
mains intact in the hands of the bankrupt, the material words, so 
far as money lent is concerned, being those which postpone the 
wife’s right to claim dividend in respect of the resultant debt. If 
the facts are rid, as suggested, of any supposition that the original 
concrete sum of money advanced remains in the estate, it appears 
impossible to read into the Section any intention to render invalid 
a security over some entirely different asset of the bankrupt’s 
estate. ; 

Apart from this aspect of the matter, the Section throughout 
deals only with the right of a, wife as an unsecured creditor, inas- 
much as the provision for postponement of such right refers only 
to her claim for “any dividend as a creditor,” and it is surely 
going too far to assume that the legislature, in using words which 
relate only to the status of an unsecured creditor, had regard to 
the wife’s relationship as a secured creditor and intended to render 
her security invalid. 


Bankruptcy Offences 


Recent prosecutions in Sydney for offences under Section 209 
of the Act indicate that the Court takes a serious view of these 
offences. Colin Wesley Death, a bankrupt, was charged before 
Mr. Justice Lukin with having failed to account for the sum of 
£238 proceeds of sale of property owned jointly with his wife. 
The purchase money was paid after issue of the bankruptcy 
notice, and immediately prior to the petition, and the bankrupt 
stated that he had taken legal advice and considered that he was 
free to spend the money as he chose. His Honour held the charge 
proved, and imposed a sentence of two months’ imprisonment. 

At the same sitting Charles Theobald, formerly a storekeeper 
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of Dubbo, was charged with having failed to keep proper books 
of account. Unsecured liabilities were set down at £1,285, and 
assets realized nil. He was found guilty and sentenced to three 
months’ imprisonment. Sub-section 209 (g) under which this 
latter charge was laid reads as follows :-— 

“Whoever, being a bankrupt, has omitted to keep such 
books of account as are usual and proper in the business car- 
ried on by him and as sufficiently disclose his business trans- 
actions and financial position during any period within the 
five years immediately preceding the date of his bankruptcy 
shall be guilty of an offence. 

“Penalty: Three years’ imprisonment.” 

It will observed that the two requirements of the sub-section 
are additional and not alternative to one another, and together 
are extraordinarily wide in their application. That is to say, the 
bankrupt must have kept such books as not only are usual and 
proper in the business, but also sufficiently disclose his business 
transactions and financial position during any period within the 
five years before bankruptcy. If the words relating to disclosure 
of the financial position mean anything, they mean that the books 
must enable a statement of assets and liabilities to be extracted 
therefrom as at any date during the five year period. It is safe 
to say that not one per cent. of country storekeepers, for instance, 
in a small way of business on credit keeps a regularly posted set 
of books recording his assets and liabilities. The Trustee is lucky, 
as a rule, if he finds a decently kept Cash Book and Debtors 
Ledger. For any record of amounts due to creditors on open 
account or bills, he accepts as a matter of course the usual some- 
what tarnished spike file of mixed accounts rendered and invoices. 
His Majesty’s gaols would hardly provide sufficient accommoda- 
tion if Trustees and Official Receivers were fully alive to their 
responsibilities, and brought to account all offenders against the 
law as prescribed by Section 209 (g). 

Rightly or wrongly, however, the general run of these offenders 
remains at large for the reason that in practice Trustees and 
Official Receivers assume a discretion and invoke the provisions 
of the Section only in cases where it appears that the failure to 
keep accounts has assisted the bankrupt to conceal or make away 
with his assets or otherwise wilfully defeat or delay his creditors 
generally or individually. 


Revocation of Discharge of a Bankrupt 


An unusual application for revocation of a discharge from bank- 
ruptcy previously granted by the Court was recently before the 
Registrar in Sydney. The application was made by the Official 
Assignee in the Estate of A. E. Marceau on the grounds that 
Marceau had committed misdemeanours under the Act in not hav- 
ing disclosed his interest in a certain property. 
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It was contended by counsel for Marceau that there was no 
evidence upon which a jury could convict anyone charged with 
the misdemeanours alleged, and that the High Court had held 
in re Scott Fell that, unless the evidence was sufficient to justify 
conviction of a bankrupt by a jury for the same offence in a 
Criminal Court, the Bankruptcy Court could not find a mis- 
demeanour. 

The Registrar regarded the case as coming within this principle 
and dismissed the application. 

It is to be noted that the Act, Section 119 (ii), gives power to 
the Court “if it thinks fit” to revoke the discharge, and having 
regard to this general discretion, it is presumably not necessary to 
carry the grounds so far as an allegation of misdemeanour in order 
to successfully found an application for revocation of the discharge. 
As this application, however, went so far as to allege misdemean- 
ours, it was necessary to produce the strong evidence which a 
jury would require for a conviction, and therein the application 
failed. 


Producers Finance and Real Estate Co. Ltd. 

This Company, whose affairs recently received adverse criticism 
by the Chief Justice of Victoria upon a petition for winding up, 
has at least achieved the distinction of being the first concern of its 
kind to receive its death-blow as the result of the Companies 
(Special Investigations) Act of Victoria passed in 1934. 

The special investigation was conducted by Mr. E. T. Spack- 
man, Chartered Accountant (Australia), and as a result he re- 
ported that the Company served no good purpose, and might prove 
harmful to persons who, without knowledge of the true facts, 
might be induced to part with their land and take shares in the 
Company. 

A petition for winding up was thereupon presented by the 
Attorney-General and granted by the Court after such a review 
by His Honour the Chief Justice of the method of conducting the 
Company’s affairs, and the ultimate destination of its shareholders’ 
funds as made it clear that this special enactment for investiga- 
tion of and report upon the affairs of such concerns was by no 
means premature. 


Preference to Indemnifying Creditors 


The Court does not hesitate to use the authority conferred by 
Section 84 (2) of the Act to grant preference to creditors who 
indemnify the trustee against the costs of litigation for recovery 
of assets. This useful discretion was recently exercised by His 
Honour, Mr. Justice Lukin, in granting preference to certain credi- 
tors who had accepted the responsibility which such indemnities 
involve. (Re W.T. Howarth.) The press reports of the case 
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do not record whether the whole of the proceeds of the litigation 
were ordered to be paid to the indemnifying creditors, but previous 
decisions of His Honour in similar cases have been to that effect. 





Obituary 


The death occurred on May 5 at Manly, of Mr. Alan Nunan 
Brierley, one of the senior partners of the firm of Kent, Brierley 
& Sully, public accountants, of Sydney. 

The late Mr. Brierley, who was 46 years of age, was a Bachelor 
of Arts and Bachelor of Economics of Sydney University. He 
enlisted in August, 1914, on the outbreak of war, and saw active 
military service in Gallipoli and France. After the armistice, he 
was engaged in England on special instructional work with the 
A.LF. 

The late Mr. Brierley, who is survived by his widow, two 
daughters, and a son, was a cousin of Mr. Cecil Brierley, Secre- 
tary of the New South Wales Division of the Federal Institute 
of Accountants. 

The death on April 5 is reported of Mr. Augustus Charles 
Saltmarsh, late of Darlinghurst, Sydney. The late Mr. Salt- 
marsh was an Honorary Fellow of the Federal Institute of 
Accountants. 





Federal Institute of Accountants 


Representation of Associate Members 


At the Annual Meeting of members of the Federal Institute of 
Accountants held on March 23, 1936, the following resolution was 
submitted on the motion of Mr. S. M. Arms, seconded by Mr. H. 
P. Boyd— 

“The Council is hereby directed to convene the necessary 
meetings for the alteration of the Articles of the Institute in 
order to provide more equitable representation of Associate 
members of the Institute on the State Boards and Council.” 


After considerable discussion this resolution was put to the 
meeting and declared lost. 


New South Wales Division 


Members’ Luncheon 

A luncheon was held on Friday, May 15, in the Auditorium at 
David Jones Ltd., under the auspices of the Federal Institute of 
Accountants, New South Wales Division, when an interesting and 
instructive address was delivered by Mr. B. Latham, a.1.a., 
Actuary and Secretary of the Note Issue Board of the Common- 
wealth Bank, who took for his subject, “Some Impressions on 
Banking and Finance Abroad.” 
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The State President, Mr. R. W. Hamilton, F.F.1.4., presided over 
a large attendance, and in introducing the speaker, welcomed the 
visitors, including representatives of kindred institutes. Mr. 
Hamilton stated that gatherings of this nature afforded members 
an opportunity of meeting each other, and at the same time, mem- 
bers would gain knowledge from the experience of specialists in 
various branches of commerce, industry, and finance, who were 
good enough to address them on subjects upon which they could 
speak with authority. 

Mr. Latham, whose address was listened to with profound in- 
terest, referred to London as the financial centre of the world, 
and paid a glowing tribute to the important part played by the 
Bank of England in the development of the British Empire. A 
full report of the address will appear in our next issue. 

At the conclusion of the address, a hearty vote of thanks to 
Mr. Latham was proposed by Mr. A. E. James, F.F.1.A., F.C.LS., 
and carried with acclamation. 

The visitors included Dr. Chen, Consul for China; Messrs. A. 
J. Bryson, Assistant Actuary, Commonwealth Bank; T. J. Harti- 
gan, Commissioner for Railways; J. R. Moore, Assistant Auditor- 
General; C. R. McKerihan, President of the Rural Bank of New 
South Wales; P. Kearns, Commissioner of the Rural Bank of 
New South Wales; T. C. G. Tremlett and C. M. B. Gurnett, 
President and Secretary respectively of the Chartered Institute of 
Secretaries; B. Smith and C. F. Horley, President and Secretary 
respectively of the Association of Accountants of Australia; S. W. 
Griffith and E. W. E. Jones, State President and State Registrar 
respectively of the Commonwealth Institute of Accountants, New 
South Wales Division; and L. Bowmer, President of the Incor- 
porated Institute of Secretaries. 


Personal 


Mr. Arthur E. James, F.F.1.a., F.c.1.s. (Eng.), Secretary of 
Australian Securities Ltd., Sydney, has been appointed to the 
Board of the New South Wales Division to fill the vacancy caused 
by the resignation of Mr. F. C. Needham, F.F.1.a. 

Mr. James is Immediate Past Chairman and Vice-President of 
the Australian Branch (Sydney) of the Chartered Institute of 
Secretaries (England). 


Victorian State Division 


The Victorian State Board has arranged for a series of 
luncheons to be held each month, the first to take place on Tues- 
day, June 16, 1936. A short address is to be delivered by Mr. 
C. J. Cerutty, c.m.c. (late Commonwealth Auditor-General). 

The May Examinations have been completed, and, on this 
occasion, a record number of candidates from the Victorian State 
Division presented themselves for examination. 
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Tasmanian Division 


The regular monthly meeting of the State Board was held on 
April 29. Mr. V. S. Westbrook occupied the chair. Corre- 
spondence was received from the Secretary of the Council, who 
intimated that students who had passed the examination for 
the Bachelor of Commerce Degree at the University of Tasmania 
would be granted exemption, subject for subject, with the excep- 
tion of Final Auditing and Taxation Law. 

The inconvenience caused by candidates lodging late applications 
to sit at the half-yearly examinations was considered. The ques- 
tion of charging an extra fee to the delinquents was discussed, 
and it was decided to refer this to the Council for their opinion. 

At the meeting held in accordance with the Memorandum and 
Articles of Association two weeks after the Annual Meeting, Mr. 
V. S. Westbrook, A.F.1.A., was re-elected Chairman, and Mr. E. R. 
Campbell, a.F.1.a., Vice-Chairman of the State Board. 

Mr. J. Smithies, F.F.1.A., was re-elected Tasmanian representa- 
tive on the Council. 


South Australian Division 


Special General Meeting. 

Mr. Gordon E. Sunter presided at a special meeting of the 
Federal Institute of Accountants to distribute diplomas and certifi- 
cates on Thursday, May 14, 1936. 

Mr. Sunter, in addressing those who had gained diplomas and 
certificates, stated that the Institute was in a flourishing and pro- 
gressive state. The enlargement of the Library was being con- 
sidered, and facilities were to be provided for country members to 
have the use of books. 

Mr. Sunter referred to the Accountancy Congress which he and 
other members of the Institute had attended. The organization 
of social functions and business sessions was so well carried out 
that all those who attended would look forward to the next Con- 
gress. 

The State Board had under consideration recommending that 
Associates should be advanced to Fellowship on the results of 
essays, and it was hoped that University scholarships could be 
awarded by the Institute. 

Mr. L. C. Knight, the Vice-Chairman, congratulated new 
members on behalf of the State Board, and urged that they should 
maintain the high standard of professional etiquette for which the 
Institute stood. 

The diplomas and certificates were presented, and Messrs. A. 
Ferris Scott and W. C. Stevens replied on behalf of the recipients. 

Mr. J. A. LaNauze, B.A., a former Rhodes Scholar from 
Western Australia and a Graduate of Baliol College, Oxford, 
Lecturer in Economics at the Adelaide University, addressed 
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members on “Economic Progress and its Implications for Aus- 
tralia.” (A summary of this address is published in this issue.) 

Mr. Hugh Gilmore, a member of the Institute and of the Com- 
panies Auditors’ and Liquidators’ Board, announced that the Com- 
monwealth and the Public Accountants’ Students’ Societies had 
amalgamated that evening, and a Committee had been formed to 
prepare rules and regulations, and suggest a name for the new 
Society. The Public Accountants Students’ Society was formed 
about sixteen years ago, and for the last ten years it had been 
conducted under the auspices of the Federal Institute. Jt was 
anticipated that the organization would be strengthened by the 
inclusion of Commonwealth Institute students, and the support of 
members of the respective Institutes and students was urged by 
Mr. Gilmore. 


Western Australian Division 


Lectures—W inter 1936 Series 
As the Lectures organized by the State Board were so popular 
with members last year, it has been decided to conduct a new 
series this winter. The Secretary has the necessary arrangements 
in hand, and details will be in the hands of members at an early 
date. 
Later in the year, it is hoped to arrange lectures and subjects 
helpful to students in their examination work. The State Board 
feels that in the absence of any Student Society in this State there 
is need for some concerted effort on behalf of students. In the 
past, however, it has not been lectures which have been lacking, 
but students have not given them sufficient patronage to warrant 
their continuance. It is to be hoped that a fresh attempt may be 
more successful. 


| 


Advancement to Fellowship 


At the May meeting of the State Board, Mr. P. J. Barblett was 
recommended to the Executive Committee of the Council for 
advancement to Fellowship. Mr. Barblett, who was admitted as 
an Associate in 1925, is in practice as a Public Accountant. He 
has always shown a keen interest in the affairs of the Institute. 


Taxation Appeal Board 
At the May meeting, the State Board had under consideration a 
request from the New South Wales Division for support in its 
effort towards the retention of the Taxation Appeal Board. The 
matter was held over pending receipt of further information, which 
is now to hand, and there is no doubt that the board will accede 
to the request of the New South Wales Division. 


Report of Annual Council Meeting 


The Chairman of the State Board—Mr. E. M. Barker—sub- 
mitted a very comprehensive report of the Council meeting held 
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in Melbourne in March, dealing exhaustively with the lengthy 
agenda which was submitted to the Council. 


New Members 


At its May meeting the State Board recommended the admis- 
sion of six Associates and three Provisional Associates. 





Commonwealth Institute of 
Accountants 


Admissions to Membership and Advancements 
in Status 


The following Admissions to Membership and Advancements 
in status have been made in the States named :— 


Victoria 
Advancements to Fellow: 
Thomas Arthur David, Francis Leslie Hayes, Gilbert Stanley Swayne. 


Advancements to Associate: 


Edward Allan Brooks, Douglas McKenzie Henry, Eric Sherwood 
Houghton. 


New South Wales 


Advancement to Associate: 
Percy William Everard Henderson. 


Western Australia 


Admission as Associate: 
Ronald Leslie Hughes, Kenneth Sinclair James McGibbon. 


Examinations 


Certain alterations in the conditions of examinations of the Insti- 
tute have beeh approved by the General Council, and will come 
into operation at the ,October, 1936, examinations. The altera- 
tions are as follow :— 


Advanced Accounting 


In future, there will be‘set three papers, each of three hours’ 
duration, in place of the two papers of four hours each, in subjects 


G and H. 


Marks Allotted to Questions 


In the Intermediate Bookkeeping and Final Advanced Account- 
ing papers, the marks allotted to each question by the examiners 
will appear on the papers issued to candidates. 
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Schedule of Fees 


Consequent upon the alterations to subjects G and H, a revised 
schedule of fees payable by examination candidates is being pre- 
pared. 


Scope of Intermediate Bookkeeping Papers 


For the guidance of Students and Coaches, the following details 
are supplied as covering the scope of the Intermediate Book- 
keeping papers (subjects B and C). 

The information is given as a general guide to candidates, and 
it must be understood that it does not necessarily exclude the 
setting of questions in kindred subjects not specifically referred to. 


Definitions ; Journal—Opening and Closing Entries, Correction of Errors; 
Cash Book—Forms of, Reconciliation with Bank; Petty Cash Accounts; 
Subsidiary Books of Account—Purchases, Sales, etc.; Trial Balances; 
Balance Day Adjustments; Trading, Profit and Loss, and Appropriation 
Accounts, and Balance Sheets of Sole Traders, Partnerships and Cota- 
panies; Bills—Miscellaneous Problems, including Accommodation Bills; 
Account Sales, Consignment and Joint Venture Accounts; Accounts Cur- 
rent and Average Due Date; Depreciation, Reserves and Sinking Funds; 
Self Balancing Ledgers and Sectional Balancing; Receipts and Payments 
Accounts; Revenue Accounts— Income and Expenditure Accounts; Tabu- 
lar Books—Sales, Purchases, Cash, etc.; Departmental Accounts (Simple) ; 
Single Entry Problems; Partnership—Formation, Dissolution, Admission 
of New Partner, Retirement of Old Partner, Amalgamations ; Companies— 
Formation (including conversion of Businesses of. Sole Traders and Part- 
nerships), Forfeiture of Shares (Simple), Mining Companies; Branch Ac- 
counts (Elementary). 


Treatise on an Accountancy Subject 
PRIZE OF £100 

The General Council of the Commonwealth Institute of Account- 
ants announces that, in connection with the Jubilee of the I istitute, 
it has decided to offer a prize of £100 for the best treatise sub- 
mitted on an accountancy subject. 

The objects of the competition are to encourage research 
amongst the members of the Institute, and to secure material for 
the compilation of a standard text-book which will form a contri- 


bution to accountancy literature. 
Following are the conditions of the competition :— 


(1) Subject— 

Competitors will have freedom of choice as to subject 
matter. The Executive Committee will be pleased, how- 
ever, to advise any competitor as to the suitability or 
otherwise of the subject upon which he proposes to write. 
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(2) Scope and Length— 


(3) 


(4) 


(5) 


(6) 


(7) 


(8) 


(9) 


No limit is placed on the scope and length of the 
treatise. 
Competitors— 

The competition will be open to all members of the 
Commonwealth Institute of Accountants. 

Prize— 

A first prize of £100 will be awarded. The Council 
reserves the right to withhold the awarding of a prize if 
the judges should be of the opinion that no treatise sub- 
mitted comes up to the standard expected by the judges. 
Copyright— 

Entries for the competition will be received on the 
express condition that the General Council of the Institute 
shall have the right to publish in The Australian 
Accountant, without payment, but with acknowledgment 
of authorship, the whole or any part of the successful 
treatise, and that such publication shall not be deemed to 
be an infringement of the copyright, which shall remain 
the property of the author. 


Judges— 

The competition will be judged by a Committee of 
Award consisting of three approved by the General 
Council of the Institute. 


Allotment of Marks— 


Whilst primarily the competition will be judged on the 
subject matter, marks will be allotted for originality of 
treatment, lay out, literary style, and general utility. 
Closing Date— 

Competitors entering for the competition must lodge 
their treatise with the Registrar of the Institute, 314 
Collins Street, Melbourne, on or before June 30, 1937. 


Nom de Plume— 

The name of the competitor shall not appear on the 
treatise. Each treatise shall bear a “nom de plume.” 
The competitor’s full name and address must be enclosed 
in a sealed envelope, marked on the outside with the 
competitor’s nom de plume only, and attached to the 
treatise for identification purposes. Envelopes contain- 
ing the names of competitors shall not be opened before 
the judges have made their award. 


(10) Mechanical Requirements— 





Treatises shall be written on one side of the paper 
only, and, if possible, be typewritten. 
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Jubilee Celebrations 


In pursuance of the decision of the General Council to hold the 
principal functions in Sydney in March, 1937, to celebrate the 
jubilee of the incorporation of the Institute in March, 1887, steps 
are to be taken shortly by the New South Wales Divisional Coun- 
cil towards the formation of a strong committee, consisting of 
councillors and other prominent members, to proceed with the 
preliminary arrangements in connection with the organization of 
the various events. 


Victorian Division 


A meeting of the Victorian Divisional Council was held on 
Tuesday, May 19, 1936, when the Council approved of the 
advancements in status as set out elsewhere in this issue. 

It was reported that the Taxation Committee had met to con- 
sider the Federal Income Tax Bill, and that as the passage of the 
Bill through the House had reached an advanced stage, it was 
decided that no good purpose would be served in considering the 
preparation of a case for its amendment. It was decided, there- 
fore, that as soon as the Federal Bill was through the House, 
consideration would be given to the Victorian Bill. 

The report of the Educational Committee, recommending that 
nine lectures on Accounting for Management Purposes be given 
during the current year by Messrs. A. A. Fitzgerald, L. A. 
Schumer and M. V. Anderson, was received and adopted. 


New South Wales Division 


At a meeting of the New South Wales Divisional Council, held 
on April 17, it was resolved to place on record the Council’s appre- 
ciation of the valued services of Mr. E. E. Brooks, F.1.c.A., and a 
grateful acknowledgment of his unselfish efforts during his term 
of two years as State President. 

It was reported that the Employment Officer of the Department 
of Labour and Industry had interviewed the State President and 
State Registrar with a view to enlisting their assistance in obtain- 
ing employment in offices for young men. The State President 
informed the Employment Officer that an endeavour would be 
made to place some of them in suitable positions. 

At the following meeting, held on May 8, the New South 
Wales representatives on the General Council, Messrs. H. J. 
Trist, F.1.c.a.. W. T. MacBride, r.1.c.a., and S. W. Griffith, 
F.I.C.A., reported on the activities of the General Council, and after 
discussion, a hearty vote of thanks was accorded them for the 
very able manner in which they had attended to the various 
matters dealt with. 

The proposal:to establish a branch at Newcastle was given 
further consideration, and a sub-committee was appointed by the 
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Council to discuss the matter with a prominent member at New- 
castle at the earliest opportunity, with a view to formulating plans 
for the accomplishment of the objective. 


Western Australian Division 
ANNUAL GENERAL MEETING 


The Annual General Meeting of members of the Western Aus- 
tralian Division, held at the Karrakatta Club, St. George’s 
Terrace, Perth, on March 9, 1936, was attended by 36 members. 
The State President, Mr. C. H. T. Evans, presided. 


Presidential Address 


The Report and Statement of Accounts were adopted on the 
motion of the State President, who said: 

“Before moving the adoption of the Report and Accounts for 
the year I desire to make a few remarks amplifying the report. 


Late J. H. Foxworthy.—I feel it would be a dereliction of my 
duty if I did not refer to the work of our late Divisional Coun- 
cillor, Mr. John H. Foxworthy, F.1.c.a., who has been connected 
with the Council of this Division since the amalgamation of the 
West Australian Institute with our body. Our late member was 
of a most studious character, and was ready at all times to give 
us the benefit of his knowledge and research, believing that by 
this means the profession, as well as the individual, would ulti- 
mately benefit. His name is now but a memory, but will be 
cherished by those who were privileged to know him. 


Membership.—It is pleasing to note that the number of candi- 
dates who have completed their examinations and are eligible 
for membership is now five as against nine last year. I earnestly 
recommend those persons to make an early application for mem- 
bership to enable them to participate in the benefits to be derived 
therefrom. 


Examinations.—As pointed out, your Council is greatly con- 
cerned with the low percentage of passes at the examinations for 
the last two years, and in order to thoroughly investigate the 
whole matter, a Special Report has been obtained on the papers 
set at the last examination. Members will agree with the view 
of the Council that under no circumstances should the standard of 
the examination be lowered, and for that reason the report has 
been obtained to ascertain if the papers are of.a sufficiently com- 
prehensive nature, and if the necessary time has been allowed to 
answer the various questions. The whole position will be discussed 
at the General Council Meeting of the Institute, and if it is found 
that the calibre of the candidates has fallen during recent years an 
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endeavour will be made to devise ways and means of raising the 
standard of knowledge of the condidates in the future. 


Library—All members are aware that the library contains an 
extensive range of books on accountancy and allied subjects. 
Books are available for use by members, and whilst a number 
take advantage of the facilities offered, it still appears to me that 
much more use should be made of the works than is being done 
at present. Your Council will always be pleased to receive sug- 
gestions for additions to the library, but, at the same time, I 
would point out that new books are being purchased from time 
to time. 


Post Graduate Courses—The success of the Post Graduate 
Courses is now assured, and very material benefit was derived 
by those members who joined up with the various groups last 
year. It is realized, however, that being new the scheme is still 
in its experimental stage, and for that reason the Council will be 
pleased at all times to receive suggestions with a view to enhanc- 
ing the value obtained by these courses. Provision will be made 
during the coming year for the establishment of further groups, 
and if warranted, groups can be formed in other subjects as were 
mentioned at the inauguration of the scheme. 


General—Before concluding, may I draw the attention of 
members to the unlimited scope that exists to-day for the Account- 
ant, not only as a specialist and a general practitioner, but also 
in commercial activity. The ever increasing demands of business 
and competition make it necessary for those in control of its 
destinies to have some source from which will flow essential 
information to enable the progress or otherwise to be seen at 
once, and, more particularly, the essential features of respective 
costs with their relationship to the general activities of the busi- 
ness. 

It should be obvious to us all that the qualified Accountant is 
the one person particularly suited to supply this need, and here 
he has a unique opportunity of placing himself in a position indis- 
pensable to commercial activity. This, however, cannot be done 
by the adoption of ‘rule of thumb’ methods. He must be capable 
of original thought, and ever strive to raise himself above the 
status of mere account recording. 

To progress in this manner he must realise the necessity for 
continual study and research, particularly when we examine the 
nature of the existing Industrial Laws, restrictive legislation, inci- 
dence of taxation, and effect of decisions given out of the Courts 
from time to time. All these and many other matters have a 
direct bearing on business activity, and unless the Accountant 
keeps himself conversant with same a great advantage will be 
lost to establish himself as an essential and guiding factor in busi- 
ness affairs. It is for this reason, may I say, that a candidate who 
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has been successful in qualifying for membership of an Institute 
should realise that at that stage he then begins to know what he 
does not know and having thus had that realisation thrust upon 
him it should inspire him to greater efforts and continual research 
so that his thirst for knowledge will never be quenched. 

To-day, more than ever, the way is open and facilities are avail- 
able for the seeker of knowledge to satisfy his ambitions which 
should ultimately enable him to enjoy the greatest joy of all, ‘the 
pride of achievement.’ 

It must be realised, however, that in this specialised day this 
gathering of knowledge cannot be obtained by individual effort. 
Co-ordination must exist between those of the same mind. The 
information which has been garnered from various sources of 
commercial and industrial activity or by research should and must 
be passed on to others and a free and frank discussion should take 
place on all such aspects. By these means, vision and knowledge 
is broadened and the status of the profession will gradually and 
surely rise beyond the standards ever envisioned by our pre- 
decessors. 

The Commonwealth Institute of Accountants with its member- 
ship of over Four Thousand Two Hundred (4,200) is at all times 
ready to assist and grant facilities to its members desirous of in- 
creasing their knowledge, and it behoves each and every member 
to now take advantage of these facilities and do their part in assist- 
ing themselves and the profession generally. 

In conclusion, I desire to record my appreciation of the services 
rendered to me and the Institute generally by Mr. J. Macgibbon, 
the State Registrar. I also convey thanks to my fellow Councillors 
for the courtesy and assistance they have at all times extended to 


” 


me. 
Conduct of Examinations 


Speaking to the motion, Messrs. Carlisle and F. J. Murphy 
referred to the severity of the papers set at recent examinations, 
and to the fact that as a result the number of candidates in this 
Division was diminishing. Mr. Murphy said that he considered 
that a resolution should be passed: “That the General Council 
constitute itself a full committee: that all examination papers be 
prepared at least six or seven weeks before the examination: that 
one section of the committee be appointed to test each paper on 
the question of time: that another be appointed to examine it on 
its ambiguity: and that a third sub-committee be appointed to 
assess the marks.” 

The following resolution was carried on the motion of Mr. F. 
J. Murphy, seconded by Mr. M. D. Eastmon :-— 


“That this Division of the Institute views with alarm the 
sharp decline in examination results, and entirely endorses 
the attitude of our Council on this matter.” 
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Election of Officers 

| Messrs. F. R. Boyce and W. A. Carcary retired from the Coun- 
cil by effluxion of time, and Mr. Carcary did not seek re-election, 
owing to his not having sufficient time to devote to the activities 
of the Council. 

As only one other nomination, that of Mr. R. F. Rushton, had 
been received, the State President declared Messrs. F. R. Boyce 
and R. F. Rushton duly elected as Councillors of the Division. 

As only one nomination (that of the retiring auditor) had been 
received for the position of Auditor, the State President declared 
Mr. C. A. Hendry re-elected for the ensuing year. 





Social Meeting 

At the conclusion of the Annual Meeting, visitors from The 
Institute of Chartered Accountants in Australia, the Federal In- 
stitute of Accountants, The Australasian Institute of Cost Account- 
ants, The Australasian Institute of Secretaries and the Association 
of Accountants of Australia were entertained. The toasts of The 
Visitors, The State President, and The State Registrar were 
suitably honoured and acknowledged. 


EMPLOYMENT FILE 


The Divisional Council of the Institute desires it to be known 
amongst members that an employment file is maintained by the 
State Registrar, and is available for the registration of members 
of the Institute desirous of obtaining employment and for those 
who have vacancies on their staffs. 


MR. J. MacGIBBON 


It is with regret that we learn of the illness of Mr. J. Macgibbon, 
the State Registrar for the West Australian Division, necessitating 
his going on leave, during which he will make an extended sea 
tour. During his absence, the duties of State Registrar will be 
carried out by Mr. K. McGibbon. 


RETIREMENT OF MR. S. J. McGIBBON AS GENERAL 
COUNCILLOR 

At the May meeting of the Divisional Council, before proceeding 
with routine business, the State President—Mr. C. H. Evans— 
referred to the retirement of Mr. S. J. McGibbon, as a General 
Councillor of this Division, and asked that a minute be recorded of 
the appreciation of Councillors in this State of the services ren- 
dered by him in connection with the affairs of the Institute for 
so many years, both before and after the formation of the Division 
in this State, and that the Institute were under a deep debt of 
gratitude for the work performed by him, and that he had been 
the guiding star of the Institute in this State. Mr. Boyce seconded 
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the resolution, and all Councillors supported the remarks. The 
State Registrar was instructed to forward a letter to Mr. McGib- 
bon signed by the State President to this effect. 


POST-GRADUATE STUDIES 


With a view to advancing the effectiveness of the Post-Graduate 
Studies for 1936, the leaders of the groups—Taxation, Cost Ac- 
counting and Budgetary Control—were authorized to obtain the 
services of lecturers for all three groups during the current year. 


Tasmanian Division 


The inaugural meeting for the year was held on May 28, at 
“The Imperial,” Hobart. The State President, Mr. D. M. Spots- 
wood, who is entering on his second term as President of the 
Division, addressed the gathering. The Lord Mayor (Mr. J. J. 
Winall), the Chancellor of the University (Mr. W. J. T. Stops), 
Mr. D. E. Hopkins (representing the Hobart Chamber of Com- 
merce), and representatives of other accountancy organizations 
were among the guests. 

The State President pointed out that the Commonwealth Insti- 
tute was the oldest institute surviving in Australia, and next year 
would be the jubilee celebration of the incorporation of the insti- 
tute. The most important happening of the year was the recent 
Congress of Accounting in Melbourne. Among the matters dealt 
with at the Conference were the standardisation of balance-sheets 
and the simplification of accounting terminology. To be effective 
a balance-sheet should be drawn up so that a man of average intelli- 
gence should be able to understand it, but in a great number of 
cases such was not the case. On the question of accounting termin- 
ology, the various meanings that accountants gave to different 
words in accountancy were most confusing. Important develop- 
ments had taken place in State legislation, particularly in regard 
to companies. Under the new legislation every applicant would 
have to submit himself for examination to the Companies Audi- 
tors’ Board. 

New High School 

The State Government, apparently realising the truth of the 
saying that a little knowledge might be a dangerous thing, pro- 
posed to open a State High School of Commerce, where sub- 
jects would be taught to a higher degree than was possible at the 
present time. While it might cause some dismay to coaches of 
accountancy and business subjects generally, it would give students 
a better appreciation of accountancy in business. Instead of a 
diploma being a unique qualification, it would become a necessary 
qualification. Although the possession of a degree threatened to 
become commonplace, it would be found that the rapidly increasing 
demand would keep pace with the supply. In the field of com- 
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mercial accountancy the answer was to specialise. In this connec- 
tion the Commonwealth Institute had continued its post-graduate 
studies. Taxation was one of the subjects included in the course, 
but in Tasmania, at any rate, it was considered advisable to defer 
consideration of the subject until the alleged uniform taxation 
Acts had been passed by the States. 

Although it was unnecessary to stress the part played by the 
accountant in commerce, his services were not so widely appreci- 
ated as the Institute could wish. It was a regrettable fact that 
many business men, who would not dream of doctoring their own 
ailments from a book of medical reference, endeavoured to solve 
their business difficulties without the expert advice that an account- 
ant could give, with the result that often the accountant was called 
in too late to be of any real assistance, perhaps only in time to 
hold a post-mortem on the remains of what was, and might still 
have been, a flourishing business. 

During the evening an excellent musical programme was ren- 
dered. 





Taxation Section 
Edited by J. A. L. GUNN, F.1c.a. 


Interstate Profits 


On pp. 380 and 381 there appears a table which has been prepared 
by me with the object of furnishing readers with a “short-hand” 
statement of the liability which arises under the State “Uniform” 
Bills in respect of the profit on sale of goods in a State where such 
goods have been manufactured or purchased outside Australia or 
in another State. 

The test of “instrumentality” has been preserved in these Bills. 
This aspect of the subject was discussed in the February, 1936, 
issue of the Journal, p. 34. 

Western Australia does not appear in the table, as that State’s 
amending legislation has not yet been brought down. 

It will be seen from the table that uniformity has, unfortunately, 
not been achieved, and the following article by Mr. J. F. Hughes, 
a.c.A. (Aust.), will prove of particular interest to readers. 
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Queensland Income Tax on Interstate Trading 
Operations 


By J. F. HUGHES, a.c.a. (Aust.) 


The object of this article is to direct attention of the profession 
to the inequitable incidence of State Income Tax in its relation 
to the profits of goods manufactured by the seller in States other 
than Queensland and sold within Queensland. 

The 1920/1922 Royal Commission on Taxation comprised seven 
prominent citizens with experience in many widely divergent 
fields. 

In its first observation on the question of the revenue effect of 
any recommendations it might make, that Commission states :— 
... We cling tenaciously to the principle of equity enshrined in Adam 
Smith’s canons, which have become classical both in precept and in prac- 
tice :-— 

1. The subjects of every State ought to contribute towards the support 
of the Government as nearly as possible in proportion to their respective 
abilities, i.e., in proportion to the revenue which they respectively enjoy 
under the protection of the State. 

2. The tax which each individual is bound to pay ought to be certain 
and not arbitrary. ... 

3. Every tax ought to be so levied at the time or in the manner in which 
it is most likely to be convenient for the contributor to pay it. 

4. Every tax ought to be so contrived as both to take out and keep out 
of the pockets of the people as little as possible over and above what 
it brings into the public treasury of the State. 

The matter of overlapping State taxation was not a subject 
which received any lengthy attention from that Commission, but 
when it recommended that in the case of goods exported before 
sale the value of such goods for the purpose of Federal Income 
Tax should be the market value at time of export, it also recom- 
mended that this basis can and should be applied in the operation 
of State Income Tax Acts in respect of transfers of goods from 
one State to another (page 114), and it is to be noted that in the 
Appeal W. Angliss & Company Proprietary Limited v. Federal 
Commissioner of Taxation (Aust. Tax Decisions, Vol. 1, page 
252), which had relation to the place of derivation of profits, for 
Wartime Profits Tax assessment, this was the basis adopted by 
the Court. 

Such basis would probably approximate closely to the first of 
Adam Smith’s canons enunciated above, but cases can, be contem- 
plated where this method would not satisfy either State. 

In October, 1929, a Conference of State Taxation Commis- 
sioners was held for the purpose of devising some method of over- 
coming overlapping taxation as between States, particularly in 
relation to income from sale of goods produced or acquired by the 
seller in one State and sold in another. That Conference (at 
which the Queensland Commissioner was present) unanimously 
agreed that in such cases there should be apportionment of result- 
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ant profit as between the States, and that rather than attempt to 
deal with each individual case on its merits, the basis of apportion- 
ment should be an arbitrary one. The text of the resolution is 
quoted below. 

No undue importance need be attached to the fact that the Con- 
ference agreed to the apportionment of the income in certain 
ratios—for, on further consideration, any Commissioner might 
have been justified in altering his views on the degree of apportion- 
ment, but nothing has happened since that Conference which could 
cause any member to modify his views on the equity and legality 
of the principle of apportionment. 

The High Court before and since 1929 has consistently ruled 
that, in this class of business, income does arise in part in the place 
of manufacture, and in part in the place of sale—c.f., the Appeal 
cases of Mount Morgan Gold Mining Company Limited (33 
C.L.R. 76), Dickson (36 C.L.R. 489), William Angliss & Com- 
pany Proprietary Limited (A.T.D., Vol. 1, 252), Berger & Son 
Limited (39 C.L.R., 468) and others. And in this it follows the 
principles laid down by the Judicial Committee of the Privy Coun- 
cil in Kirk’s Case. 

In 1932, a Royal Commission on simplification and standardiza- 
tion of Commonwealth and State taxation was appointed (Mr. 
Justice Ferguson and Mr. E. V. Nixon), and the matter of over- 
lapping taxation came before it. 

The following are extracts from its report :— 


447. It was admitted, even by the Commissioners of Taxation of those 
States which have not yet adopted the recommendations referred to, that 
it is not proper that there should be taxation on more than 100 per cent. of 
the profits earned by a business carried on in more than one State. 


476. The Conference of Taxation Officers held in 1929, after fully con- 
sidering the manner in which the profits of a business carried on in more 
than one State should be apportioned between the States concerned, recom- 
mended that the following basis should be adopted :— 

(1) That this Conference agrees to regard as sales within a State all 
sales effected in that State by the instrumentality of an agent in 
such State on behalf of a principal outside that State. 

(2) That on the submission by the principal of Profit and Loss Account 
and Balance-sheet to each State Commissioner 50 per cent. of the 
profits attributable to the sales covered by resolution (1) be 
taxed in the State of the principal and 50 per cent. of such profit 
be taxed in the State of the sale. 

The understanding is that this will apply to traders other than 
manufacturers and primary producers. 


(3) That as to profits on sales in one State of goods manufactured by 
the seller in another State 66 2/3rds per cent. be apportioned to 
the manufacturing State, and 33 1/3rd per cent. to State of sale. 


478. Any percentage that may be adopted must necessarily represent a 
compromise between divergent views. After a careful examination of the 
position in every aspect, we have not been able to arrive at a more satis- 
factory solution of the problem than that put forward by the Conference 
of Taxation Officials. In our opinion the percentages there recommended 
are fair both to the taxpayer and to the States. 
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And it is of considerable interest to observe that, by inter- 
national treaties, Czecho-Slovakia and Austro-Hungary have come 
to the same agreement and adopted the same percentages for the 
two classes of trade as was recommended by the above Royal 
Commission, and by the Conference of Taxation Commissioners, 
yet one State of this Australian Commonwealth holds out against 
it. 

The authorities in New South Wales, Victoria, South Australia 
and Western Australia gave more or less prompt effect to the 
decisions of the 1929 Conference of Taxation Commissioners, and 
after some time Queensland gave partial recognition by admitting 
the principle, with an increased percentage of profit as attribut- 
able to the State of sale (50% in case of goods manufactured out- 
side Queensland, 75% in case of goods purchased outside Queens- 
land). Tasmania also, for general Income Tax purposes, ulti- 
mately adopted the agreed basis, and for 1931—1934 the only 
double taxation which arose was in respect of goods sold in 
Queensland and manufactured or bought by the seller in other 
States—all such, if manufacturers, being assessed to pay in Queens- 
land on 50% of their income and on 66 2/3rds% in the State of 
manufacture, and if merchandisers on 75% in Queensland and 
50% elsewhere—an unfair position, but one vastly preferable to 
that previously existing. 

The elimination of even this degree of overlapping as between 
Queensland and the other States had been confidently anticipated 
as a probable result of the efforts of the 1932 Royal Commission 
and the honest attempts being made by most of the State Govern- 
ments to reach a reasonable basis of uniformity, but that antici- 
pation has now the appearance of a delusion—for, in the current 
assessments on income of year ended June 30, 1935, the Queens- 
land Commissioner is assessing to Queensland Income Tax 100% 
of the profits on sales in Queensland either of manufactured goods 
produced by the sellers outside Queensland or acquired by them 
outside Queensland. 

In June, 1933, Mr. Forgan Smith, Premier of Queensland, was 
interviewed by a deputation from the Melbourne Chamber of 
Commerce and other interests, at which the writer was present, 
and indicated his complete acquiescence in the principle of appor- 
tionment, while at the same time indicating that he was not pre- 
pared at that stage to commit himself as to the degree thereof. 
Yet here we have the Commissioner administering the Queensland 
law abandoning the practice of apportionment current for the 
past four years, and adopting a basis which, to say the least, has 
no justification in equity. 

Having in mind the public aversion to straight-out repudiation, 
it is surprising that the Queensland Premier should have counten- 
anced such action. 

But if the provisions of the Queensland Income Tax law do in 
fact authorise and require an assessment on 100% of such profits, 
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the Commissioner’s duty is to make such an assessment—and it 
remains to examine the provisions of the Queensland Income Tax 
Acts, in an effort to discover precisely what is intended. 

Section 7 of the Queensland Income Tax Acts 1924/1933 
reads— 


“Subject to this Act there shall be charged . . . an income tax upon the 
taxable income derived in . . . Queensland.” 


Section 14 (1) (c) (v)— 
“ ... The following provisions shall apply in the assessment of Com- 

panies.” 

(v)— 

““If the taxable income of any company . . . cannot, in the opinion of the 

Commissioner, be otherwise satisfactorily determined pursuant to the pro- 


visions of this Act, the taxable income of such company may be assessed 
by the Commissioner at a sum which he considers reasonable . . 


In the interpretation of this law, it should not be too much to 
expect that the Commissioner should be guided by decisions of the 
Courts, to whatever extent that they are applicable. 

In the case of Commissioner of Taxation v. Kirk (1900 A.C., 
p. 588) the Judicial Committee of the Privy Council, in dealing 
with the case of profits arising from extraction of ore from the 
soil in New South Wales, and from conversion there into a mer- 
chantable product sold outside New South Wales, decided that 
income arose which was derived in New South Wales— 

“It appears to their Lordships that there are four processes in the earn- 
ing... of this income. 

“(1) The extraction of the ore. 

“(2) The conversion into ore, which is a manufacturing process. 

“23 ame We... 

“(4) . 
“all these processes are necessary stages which terminate in money, and 
the income is in money resulting less the expense attendant on all the 
Oe kc 


The same principle was adopted in the New Zealand Courts in 
the appeal case, Commissioner of Taxes v. The Kauri Timber 
Company Limited (24 N.Z.L.R., 18) and again in several Aus- 
tralian cases, previously referred to herein, and it is beyond dis- 
pute that the whole of the profits derived by the seller from the 
sale in Queensland of goods manufactured by him in another 
State of the Commonwealth are not wholly derived in the State of 
Queensland. 

In the face of all these decisions, it is impossible to discover any 
justification for an arbitrary decision that the whole amount of 
profit from manufacture and sale is derived in Queensland, nor 
is the Commissioner justified, without fair enquiry, in asserting 
that any fact cannot be satisfactorily determined. The Courts are 
very loth to rule that facts cannot be ascertained—and surely if a 
Company is prepared to submit to the Commissioner the whole of 
the details of its operations, its method of purchase of raw 
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materials, nature and cost of factory processes, storage and hand- 
ling and selling charges, he is not entitled to say in effect— 

“This matter of allocating values to various phases of the company’s 
operation is really an intricate matter involving much consideration, and 
therefore rather than undertake that difficult duty, I prefer to say that the 
ogee attributable to Queensland cannot be determined to my satisfac- 
tion 
Such arbitrary practices savour of Hitler or Mussolini, but are 
not as yet recognized as the conventional form of administration 
of Acts of Parliament of a British country. The Queensland Com- 
missioner himself has a reputation as a fearless and capable admin- 
istrator, and it is difficult to believe that he would deliberately 
evade the duty of asserting what, in his opinion, is the proportion 
of profits reasonably attributable to Queensland in such a case. 
It is therefore reasonable to assume that the Queensland Govern- 
ment itself is seeking in this way to force the other States to agree 
to a variation in the proposed apportionment of profits between 
States which will allocate to the State of sale a larger percentage 
of profit. 

It has been suggested that the Queensland Commissioner may 
have some authority for his present assessments in the decision of 
the High Court in the appeal case, Commissioner of Taxes v. Aus- 
tralian Scale Company Limited (A.T.D. Vol. 2, p. 97). Origin- 
ally, the Company appealed to the Queensland Court of Review 
against assessments made by the Commissioner of Taxes, Queens- 
land, under Section 14 (4) of the Income Tax Acts 1924/1928, 
under which the Commissioner had formed the opinion that the 
profits derived in Queensland could not be satisfactorily deter- 
mined. In evidence before Mr. Justice Douglas in that case the 
Commissioner said that he could give the broad reasons for this 
that there was a certain apportionment and control outside of 
Australia. 

The Court accepted the Commissioner’s decision as honest and 
not irrational, but it is to be noted that it also said that for the 
future the Commissioner should state in what manner costs of 
production and costs of distribution should be ascertained to meet 
his requirements, indicating beyond any doubt that it considers 
it to be necessary for the Commissioner to make some reasonable 
attempt to analyse the facts. 

But he then proceeded to allow the Company’s appeal on the 
ground that the assessment was contrary to Section 92 of the 
Commonwealth Constitution. 

Against this decision the Commissioner appealed, and the Full 
Supreme Court of Queensland decided in the Department’s favour 
on the constitutional point on the ground that Section 14 (4) did 
not attempt or intend to tax profits derived outside Queensland, 
but it also decided that it had power to review any decision which 
he (the Commissioner) might make under Section 14 (4). 

The Company in turn appealed against this decision of the Full 
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- Court to the High Court of Australia (A.T.D. Vol. 3, p. 171)— 
which upheld the decision of the Full Court on the constitutional 
point, but said further that where under the Act any matter is 
| dependent upon the opinion of the Commissioner, the Court can- 
not substitute its opinion for that of the Commissioner if such is 
honest, and not arbitrary or capricious. This is in accordance 
with well-established practice, but where the Court is of opinion 
that regard has not been had to material facts (Stuart v. Commis- 
sioner of Taxation, A.I.T.D., page 102) or that the opinion is not 
reasonable in view of the facts (Union Trustee Company v. Second 
Commissioner—A.T.D. Vol. 3, p. 224) then it will unhesitatingly 
substitute its own opinion. 

Therefore the decision of the High Court on the above cases, 
instead of supporting any wholesale assessment by Queensland on 
the whole profit on Interstate trading, gives very good authority 
for challenging any attempt by the Commissioner to arbitrarily 
disregard the facts of any case, for that Court has fully endorsed 
the principle that in this class of trade part of the total profits are 
attributable to the place of manufacture and may well regard the 
present development as flouting its decision. 

If any further confirmation were needed that the scheme of 
Section 14 (1) (v) of the present Queensland Act, which con- 
tinues the principle of the former Section 14 (4) does not extend 
beyond profits fairly attributable to Queensland, it is to be found 
in the assessments since 1930, during which time the Commis- 
sioner has apportioned profits between State of manufacture and 
State of sale. 

And attention may also be invited to that part of the Judgment 
of Blair and Webb JJ. in the Queensland Full Court (Australian 
Scale Company Limited), in which they compare the position of 
a “Foreign” Company with that of a Queensland resident— 

“Each escapes taxation to the extent that he shows the profits assessed 

include profits made out of Queensland. Each has full liberty to show 
what profits were made here.” 
But judged by the experience of the Victorian manufacturer, the 
particular brand of liberty (!) referred to may be the Fascist or 
Communist brand, but it has little resemblance to what we know 
and respect as British justice. 








Non-Resident Traders 


The change made in the Commonwealth law regarding sales of 
goods in Australia by overseas manufacturers and merchants was 
explained on page 34 of the February, 1936, issue of the Journal. 
The wording of Clauses 38 and 39 of the original Commonwealth 
Bill was defective, for the reason set out in my firm’s letter to the 
Commonwealth Commissioner of Taxation dated January 16, 
1936, viz. :— 
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“With regard to Clauses 38 and 39, we beg to suggest that the opening 
words should be rearranged thus: ‘Where goods which are imported into 
Australia are sold in Australia by...’ It seems to us that in order to 
attract tax two conditions have to be satisfied, viz. :— 
(a) The goods must be imported into Australia by the manufacturer 
or merchant, and 
(b) They must be sold in Australia. 
If goods are sold abroad and delivery is given abroad, the non-resident 
manufacturer or merchant does not ‘import’ those goods into Australia— 
the Australian purchaser is the importer.” 
During the Committee stages of the Commonwealth Bill the 
opening words of these Clauses were amended thus :— 

38. Where goods manufactured out of Australia are im- 
ported into Australia and the goods are, either before or after 
importation, sold in Australia by the manufacturer of the 
goods, the profit . . . 

39. Where goods which are imported into Australia are, 
either before or after importation, sold in Australia by a 
person not being the manufacturer of the goods, the profit 





These amendments now make it perfectly clear that the pro- 
visions are to apply where the manufacturer or merchant sold 
goods in Australia, irrespective of who imported the goods into 
Australia. 





Improvements on Leased Land 


This subject was discussed on pp. 210-1 of the April, 1936, 
issue of the Journal. The article concluded by raising a doubt 
as to the position where the lessor transferred the freehold during 
the currency of the lease: 

(a) The example quoted was:—Improvements are effected 
under covenant on July 1, 1937, the lease having ten 
years to run. The agreed value of the improvements to 
the lessor on July 1, 1947, is £5,000. Assuming the 
prescribed rate of interest to be 44%, there will be in- 
cluded in the lessor’s assessable income for each of the 
ten remaining years of the lease, the sum of £3839, i.e., 
the total assessable income for the ten years will be 
£3,890. Let us assume that on January 1, 1940, “A,” 
the lessor, sold the freehold of the property to “B.” The 
new Act provides that “ ‘Lessor’ when used in relation 
to any time, means the person at that time entitled to 
the reversion.” Therefore, as regards income year ended 
June 30, 1940, half the annual instalment of £389 will 

be assessable to “A,” and half to “B,” and the latter 
will continue to be assessable on £389 yearly until the 
expiration of the lease. 
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(b) Where, however, in the opinion of the Commissioner, 
the annual instalment cannot be satisfactorily determined, 
the value of the improvements at the expiration of the 
lease is to be included in the lessor’s assessable income 
of the year in which the lease expires. Let us assume 
that in the above example the instalment could not be 
satisfactorily determined. “B,” the purchaser, would be 
faced with an assessable income of £5,000 (assuming 
that sum to be the value of the improvements at the 
expiration of the lease) for income year ended June 30, 
1947. 


In order to safeguard purchasers of real property, it will be 
necessary in the future to ascertain whether or not there is a 
liability to income tax in respect of improvements where a lease 
exists. The lease itself may not disclose the facts, as a liability 
arises where such improvements are made with the written con- 
sent of the lessor. Under the secrecy provisions of the Act, the 
Commissioner will not disclose this information, without an 
authority in writing from the vendor. 

During the Committee stages of the Commonwealth Bill, it was 
amended to provide for the assessment to the lessor, and for a 
deduction to the lessee, of the value of improvements not subject 
to tenant rights, which have been made upon any land by a person 
as consideration for the grant to him of a lease of that land, i.e., 
in addition to cases where the lessee is required to make such im- 
provements under the provisions of the lease, or where he makes 
them with the written consent of the lessor. The amendment was 
designed to cover cases where improvements were made as con- 
sideration for the granting of a lease before the lease is actually 
entered into. 


Additional Tax 


It was pointed out in the May issue of the Journal that the 
Commonwealth Bill sought to deprive the Board of Review of the 
right to review the Commissioner’s decisions to remit additional 
tax. It was recommended that the Board should have such a 
right, but in order to eliminate frivolous requests for reference, it 
was suggested that the right of reference be confined to cases 
where the additional tax exceeds 20 per cent. of the tax involved. 
I am pleased to report that the Government has agreed to meet 
the many representations made to it on this subject, and in the 
House of Representatives an amendment was passed in Com- 
mittee which permits the review by the Board of Review of the 
discretion of the Commissioner in all cases where the additional 
tax remaining, after the exercise by the Commissioner of his 
discretion, exceeds 10 per cent. per annum of the tax involved. 
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The Board of Review 


During the passage of the Commonwealth Income Tax Assess- 
ment Bill, references were made by several members of the House 
of Representatives to the proposal to establish an appellate tri- 
bunal in substitution, inter alia, of the Board of Review. 

The case for the retention of the Board was ably stated by Mr. 
E. J. Harrison, M.H.R., viz. :— 


“I do not object to the creation of a Court of Appeal, but I do not think 
that the present Board of Review should be abolished. The Board was 
created to provide the taxpayer with an opportunity to have reviewed by 
an expert tribunal, the decisions of the Commissioner for Taxation. It is 
obvious that there must frequently arise quite honest differences of opinion 
between the taxpayer and the Commissioner in regard to what income 
is assessable, and what deductions are allowable. Every taxpayer is not 
in a position to seek costly legal assistance such as would be necessary if 
his appeal had to be heard before a Supreme Court judge. The atmosphere 
of a court of law is not conducive to the ready and inexpensive determina- 
tion of matters of fact, upon which most appeals are based. The court is 
all very well for deciding points of law, but if it must also be invoked for 
deciding matters of fact, then the case of most taxpayers would be pre- 
judiced from the start, because they would not be prepared to pay the 
heavy costs involved, costs which would often amount to more than the 
sum in dispute. Since the Board of Review was established in 1922, it 
has given general satisfaction. In operation, it has been business-like, prac- 
tical and expeditious, its methods being simple and effective in contrast 
with the general practice of courts of law. . 

“As a matter of fact, the Government of New South Wales is not satis- 
fied with this proposal for the establishment of a Court of Appeal, and 
proposes to set up an authority similar to the existing Commonwealth 
Board of Review. It may be necessary, as the Treasurer has stated, to 
appoint a final Court of Appeal, but that court should not take the place 
of a Board of Review. The taxpayer should have the right to say where 
his appeal shall be heard. At least 80 per cent. of the cases brought before 
the Board of Review since its inception have been dealt with finally by that 
body, which proves that the taxpayers have, in the main, been satisfied 
with it.” 

The Treasurer’s reply to this and other references was as fol- 


lows :— 

“Several honorable members have referred to the proposed appellate tri- 
bunal. I was perhaps responsible for this, for I made some reference to 
it in my own introductory speech; but this Bill makes no reference what- 
ever to the appéllate tribunal envisaged by the Government. Actually, it 
provides for the continuance of the Income Tax Board of Review. If, and 
when, the Government makes a final decision in respect of the proposed 
appeal tribunal, a separate measure will be introduced to deal adequately 
with the subject. I suggest, therefore, that this contentious aspect of our 
taxation procedure may be left in abeyance for the time being.” 

No case whatever has been made out for the abolition of the 
Board. Its retention is desired by the vast majority of electors 


who have any knowledge of, or interest in, the subject. 


Payments to Beneficiaries in Advance of Income 

An interesting decision which was given by the House of Lords 
on March 2, 1936, is reported in The Accountant Tax Supplement 
of March 21. 











1936 THE AUSTRALIAN ACCOUNTANT 391 


By the will of a testator who died in 1929, his widow became 
entitled to an annuity for her life. The surplus income of the 
estate was to be divided in equal quarters between the widow and 
her three daughters, and after the death of the widow each 
daughter was to receive an equal share of the income for her life. 
The testator authorized his trustees at their discretion during the 
lifetime of the widow to make payments on account of income to 
the widow and daughters, notwithstanding that the trustees might 
have no available income in their hands, but so that such payments 
in advance of income should not exceed £500 in each quarter of 
the year in respect of each share, and so that such advances should 
be duly charged against income and any payment made out of 
capital should, so far as practicable, be duly recouped. A con- 
siderable proportion of the estate consisted of colliery shares, and 
the income had become much reduced. The trustees obtained an 
order from the Court of Chancery giving them liberty to exercise 
their powers to make the quarterly advances on account of income 
to the widow and daughters. The trustees raised the sum of 
£10,000, and made payments thereout to the appellant and to each 
of the other beneficiaries. The appellant appealed against an 
assessment to income-tax in respect of the advances so made to 
her. It was contended on behalf of the appellant that the sums 
received by her were receipts of money lent to her by the trustees 
out of capital, and were not subject to income tax in her hands. 
The Special Commissioners affirmed the assessments. Mr. Justice 
Finlay reversed the decision of the Special Commissioners, but 
the Court of Appeal held (Romer L.J., dissenting), that the deci- 
sion of the Special Commissioners was correct, and that the assess- 
ments should be restored. The appellant’s executors appealed to 
the House of Lords. 

Held, affirming the decision of the Court of Appeal, that what 
the appellant received was income and not an advance by way of 
loan. 





The Statutory Exemption 


Mr. J. Y. McGrath has kindly sent me the following observa- 
tions on the note which appeared in last month’s issue of the 
Journal under the above heading :— 

“My view is that the statutory deduction is in the nature of an 
allowance for the cost of maintenance of the taxpayer, and as such 
should in principle, I think, be deducted first from the income 
from personal exertion. 

“T have not made extensive inquiries as to the number of tax- 
payers who derive a small income from dividends in addition to 
their salaries as compared with those similarly situated who invest 
their savings in property and bank deposits, but quite a number 
of people have complained to me of being deprived of the rebate 
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on dividends because the statutory deduction is first set off against 
the income from dividends. The New South Wales Bill provides 
that the statutory exemption be deducted from personal exertion, 
property (other than dividends) then dividends (Clause 59). 

Looking at the matter from a tax uniformity point of view it 
would seem that the State proposal should be adopted. 

I have no objection to your suggestion, if adopted by both State 
and Federal.” 





Losses and Outgoings 


As pointed out in the February, 1936, issue of the Journal, the 
Commonwealth and State Bills have extended the allowance of 
losses and outgoings to cover those which “are necessarily incur- 
red in carrying on a business for the purpose of gaining or pro- 
ducing” assessable income. In the New South Wales Bill the 
word “necessarily” does not appear. 

The writer was spokesman for a deputation which waited on 
the Commonwealth Treasurer and one of the amendments asked 
for was the deletion of the word “necessarily.” The deputation 
urged that the word was unnecessary, as the clause prohibits the 
allowance of losses or outgoings of a capital, private or domestic 
nature, and that it was undesirable because it might lead to a great 
deal of friction between the taxpayer and the Department if the 
latter attempted to disallow expenditure or a portion thereof on 
the ground that it was not “necessarily” incurred. In other words, 
the Department might attempt to substitute its judgment for that 
of the taxpayer as to how the latter should conduct his business. 
We were informed, however, that the departmental and legal 
officers considered that the retention of the word was necessary 
for the protection of the revenue. Further, the extension of the 
allowance had only been reluctantly accepted by some of the States 
and that if the word were deleted from the Commonwealth Bill 
there was a danger that certain States might delete the whole of 
the words quoted above and confine the allowance to losses and 
outgoings to the extent to which they are incurred in gaining or 
producing the’ assessable income. The offending word was not 
deleted during the passage of the Bill, and it is presumed that it 
will be retained in the Bills of all the States, except New South 
Wales. 

I am not so much concerned with the nature of the allowance, 
as I believe the revenue is adequately protected by the remaining 
words of the sub-section, and by the attitude of the Courts on this 
subject. What disturbs me is the possibility of friction concern- 
ing the quantum of an allowance which by its nature is within the 
provisions of the new sub-section. 

Senator A. J. McLachlan in his second reading speech, said 
(Hansard, p. 1845) :— 

















1936 THE AUSTRALIAN ACCOUNTANT 393 


“If, as certain sections of the community urge, the inclusion of 
the word ‘necessarily’ should lead to any inequities, the Govern- 
ment will not hesitate to reconsider the Clause.” 

Will readers kindly keep these remarks in mind? 





The Question Box 


TAXATION OF DIVIDENDS BY STATES 
Question: 
J.R.S. (Vic.) writes :-— 

At the Conference of State Commissioners of Taxation held 
in Melbourne some years ago I understand it was agreed that 
where a taxpayer derived income from dividends declared by a 
company that derived its income from more than one State, that 
the States would only tax that portion of the dividend that bore 
the same proportion to the whole dividend as the profits derived 
in that State bore to the total profits. In other words, the divi- 
dend would be taxable in all States pro rata to the profits derived 
from each State. 

Would you please advise— 

(a) If this is so? 

(b) If this has been adopted by all States? 

(c) Whether (if so) if a return were rendered in Victoria 
merely showing the full amount of dividend, the Depart- 
ment would exempt the Interstate proportion (which 
would necessitate an examination of the Company Re- 
turn) without special claims by the taxpayer, or is it 
necessary for the taxpayer to claim the exemption ? 


Answer: 

(a) At the Conference of the several State Taxation Commis- 
sioners held at Melbourne in October, 1929, the following resolu- 
tion was passed :— 

“That where dividends are included for the purpose of the rate of taxa- 
tion each State should endeavour to agree so far as possible to include 
only that part of the dividend which is earned in that State; the location 
of the Head Office of the company or place of declaration of the dividend 
should not be regarded as the governing factor. 

“This will not apply to Tasmania, where the Income Tax Act makes 
special provision otherwise in respect to dividends.” 

(b) No. The Royal Commission on Taxation recommended 
that “residence” should be the test of assessability. 

(c) Unfortunately there is still no uniformity in the new Bills 
concerning the taxation of dividends by the States. The following 
is a brief outline of the position in the States where amending 
legislation has been introduced. 
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New South Wales 
(a) Resident of State—All dividends received are assessable 
except those received from purely ex-Australian companies, and 
dividends paid wholly and exclusively out of certain specified 
exempt income, 


(b) Resident of Another State-——Exempt if, under the laws of 
the State in which he resides he is liable to income tax (being in- 
come tax imposed as such and which, in the opinion of the Com- 
missioner, is reasonably comparable in its nature to the tax 
assessed under the New South Wales Act) on dividends, other- 
wise dividends are assessable to the extent to which they are paid 
out of profits derived from New South Wales sources (see (c) ). 


N.B.—The New South Wales Commissioner has ruled that Vic- 
torian Special Income Tax is not comparable with New South 
Wales Income Tax. The Victorian Special Income Tax and Un- 
employment Relief Tax are equivalent to the New South Wales 
Special Income Tax. 


(c) Non-resident of Australia.—Assessable if paid to him by a 
company out of profits derived by it from sources in New South 
Wales. Where a company derives income from sources within 
and without New South Wales, a dividend shall be deemed to be 
paid out of profits derived from New South Wales sources to the 
extent of so much of the dividend as bears to the whole dividend 
the same proportion as the profits derived by the company from 
New South Wales sources bear to its total profits. Dividends 
paid wholly and exclusively out of certain specified exempt income 
are exempt in the hands of all shareholders. Clauses 52 and 53. 


Victoria 


Dividends are exempt except for the purposes of special tax 
under any Act declaring the rates of income tax. Clause 14 (u). 

Dividends are brought to account for the purpose of ascertain- 
ing the extent to which (if any) a taxpayer is entitled to certain 
concessional deductions and the statutory exemption. 

For the purposes of the special tax referred to, a resident share- 
holder is liable to tax on all dividends received by him, whether 
the company is incorporated in Victoria or another State. <A 
shareholder not resident in Victoria is, except as set out below, 
liable to tax on all dividends paid to him by a company registered 
in Victoria. See Victorian Income Tax Act 1935, S.2 (1) (g). 

By Proclamation, dated February 21, 1935, New South Wales 
was declared to be a reciprocating State for the purpose of the 
Victorian Special Income and Unemployment Relief Taxes. Resi- 
dents of New South Wales are accordingly exempt from these 
taxes on income derived from investment or property in Victoria 
on and after July 1, 1933—see my note in Commonwealth Journal 
of June, 1935, p. 301. 
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By Proclamation, dated June 26, 1935, South Australia was 

e declared to be a reciprocating State in respect of dividends. Resi- 
dents of South Australia are, accordingly, exempt from Victorian 

taxes on dividends from companies, registered in Victoria, re- 


ceived on and after July 1, 1933. 


Queensland 
Clause 13 (16) of the Queensland Bill exempts :— 

(a) Dividends received from a company to the extent to 

which they have been distributed by the company out of 
profits which are exempt from income tax in the hands 
of the company under S.S. (11), viz., interest on bonds, 
etc., of the Commonwealth or of a State where such 
interest has been declared by the prospectus to be free 
from income tax. 
Dividends from any company distributed out of profits 
on which the company has paid Queensland income tax, 
or out of profits (other than the proceeds of the sale, etc., 
of the right to mine or of the lease of a mining property) 
which are exempt from income tax in the hands of the 
company. 

Dividends are, however, brought to account for the purpose of 
determining the rate of tax, and the right to certain concessional 
deductions when that is dependent on the amount of the taxpayer’s 
income. 


(b 


— 


South Australia 
Resident of State——Dividends from any company, whether in- 
corporated in the State or not, and whether paid out of income 
derived from sources in or outside the State, are assessable. Divi- 
dends paid wholly and exclusively out of certain specified exempt 
income are exempt. 


Non-Resident.—Dividends are not assessable even if paid out 
of profits derived from sources in South Australia. Clauses 27 
(1) (a) and 39. 

Tasmania 

Section 30 (1) of the new Tasmanian Act provides that the 
assessable income of a taxpayer shall include, where the taxpayer 
1s— 

(a) A resident—the gross income derived from all sources 
in Tasmania, or received in that State from any source 
whether in or out of the State; and 

(b) A non-resident—the gross income derived directly or in- 
directly from all sources in the State, 

which is not exempt income. 

Section 35 (1) provides that the assessable income of a share- 
holder in a company (whether the company is a resident or a non- 
resident) shall include dividends paid to him by the company out 
of profits derived by it from any source. 
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Tax on dividends paid by a company having its head office in 
Tasmania is paid by the company and deducted therefrom (S. 
162) and the dividend is not again taxable in the hands of the 
shareholder, but it is included for the purpose of calculating the 
rate of tax to be paid on the other income of the shareholder 
(S. 35 (3) ). 

Dividends received by a resident of Tasmania from a company 
incorporated elsewhere are subject to a rebate, with certain limita- 
tions, if tax has been paid on those dividends elsewhere (S. 110). 


Western Australia 
The Uniform Bill has not yet been introduced. 


INTEREST ON MONEY BORROWED TO PAY DEATH 
DUTIES 
Question: 

“E.L.C.,” Adelaide, writes :— 

“A” died on July 1, 1934, and by his will directed the realiza- 
tion of his estate, and after payment of debts, duties, funeral and 
testamentary expenses, to invest the residue and to pay the income 
to arise therefrom to his wife for life with remainder over to his 
children. Power was given to postpone realisation for such 
period as the trustee deemed expedient. Income pending conver- 
sion followed the same destination as that from converted assets. 

The deceased’s assets consisted mainly of real estate and shares 
in companies. There were insufficient liquid assets to discharge 
duties and testamentary expenses, and the trustees, deeming it 
inexpedient to proceed to immediate realization, availed them- 
selves of the right of postponement, and acquired the requisite 
funds by borrowing against the assets. 

Income for the year ended June 30, 1935, was :— 





MN os 65 44 40 %e4s ce ce Gee 

Dividends (taxable in full) .. 10 

, £510 
BONNS TNS na sa se oe es ee SE 

i 9 ee 5 

Sundry Expenses .. .. 10 


Interest on money bor- 
rowed for payment of 
Guties, Ge. .. «» «« J 
co 185 
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What is the incidence of Commonwealth Income Tax in the 
above circumstances ? 
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Answer: 

The only matter which appears to call for comment is the pay- 
ment of £150, being interest on money borrowed for payment of 
death duties, testamentary expenses, etc. 

In an Order issued many years ago, the Federal Commissioner 
of Taxation ruled that interest paid on money borrowed to pay 
State Death Duties was:an allowable deduction, but that interest 
on money borrowed to pay Federal Estate Duty was not deductible. 
This ruling is based on the contention that the money, generally, 
is borrowed to preserve the capital of the estate, and that the 
interest paid is not a loss or outgoing incurred in gaining or pro- 
ducing its assessable income. In the case of State Death Duties, 
however, the payment of these duties is a condition precedent to 
trading, and until payment is made the business of the estate 
cannot be carried on. 

It seems to me that the disallowance of interest on money bor- 
rowed to pay Federal Estate Duty can only be justified by placing 
an unduly harsh and narrow construction on the provisions of the 
Commonwealth Act, and it is thought that the Courts would not 
uphold the Commissioner’s viewpoint. If the trustees had realized 
assets sufficient to pay Federal Estate Duty, income of the estate 
would have been reduced. The continuance of the debt after 
probate has issued may be due to the fact that the assets of the 
estate are earning a higher rate of interest than that payable on 
the loan, in which case the Commissioner’s contention falls to the 
ground. 

N.B.—The New South Wales Commissioner disallows interest 
on money borrowed to pay both Federal and State duties. I do 
not know the attitude of the South Australian Commissioner on 
the subject. 

Assuming, however, that the Federal Commissioner is correct, 
I am of opinion that the answer to the question is as follows :— 


(a) The widow is assessable to Commonwealth Income Tax 
in respect of the sum of £325 and no more. Section 31 
provides that each ‘beneficiary . . . who is presently 
entitled to a share in the income of a trust estate, shall 
be assessed in his individual capacity in respect of his 
individual interest in the income of the trust estate. 
In this case the individual interest of the widow in the 
income of her late husband’s estate amounts to £325, 
as this is the total amount to which she is entitled, under 
the terms of the will, in respect of year ended June 30, 
1935. 

(b) As no one is presently entitled to the sum disallowed in 
respect of interest on money borrowed to pay Federal 
Estate Duty, Section 31 (2) applies, and the trustees 
must be separately assessed and pay tax (if any) in 

respect of this sum. As, however, the Statutory Exemp- 
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tion applies, there is no tax payable by the trustees in 
this instance. 


If my reasoning be correct, it should apply to all cases where 
disallowances are made in calculating the net income of the trust 
estate. For example, rates may be paid by a trustee in respect 
of non-income-producing property. This expenditure is pro- 
perly chargeable against income, but under the State Act may 
not be an allowable deduction. In that event, the beneficiary is 
only chargeable on the amount to which he is entitled under the 
will, and the trustee must be separately assessed in respect of 
the amounts so disallowed, as being income to which no one is 
presently entitled. 


ENGLISH INCOME TAX RELIEF 


There is a printer’s error on page 299 of the May, 1936, issue 
of the Journal. “19/2 in £” should read “19-2d. in £.” As 
pointed out, the taxpayer is entitled to Dominion Income Tax 
relief up to half the British rate of tax. The Dominion rate in 
this case was 9°6d. in £. Therefore if the U.K. rate was in 
excess of double the Dominion rate, viz., 19-2d., the whole of the 
New South Wales Special Income Tax paid on the doubly taxed 
English income is due to be refunded. 


AVERAGING OF INCOMES 


C.S.E. (Sydney) writes :— 

(1) “In his informative article published in the April issue of 
the journal ‘A.F.1.A.’ has apparently fallen into a slight error 
with regard to the period for which the system of averaging incomes 
is to be continued. 

“On page 202 it is stated that the provisions of the new Bill ‘will 
have the effect of perpetuating the provisions of the present law 
until 1938, when the averaging of incomes for the purpose of 
ascertaining a rate of tax to be applied to the taxable income will 
terminate. .. .,’ and on page 203 reference is made to the retention 
of the averaging provisions for a further period of three years. 

“Clause ‘158 (1) of the new Bill provides that in respect of 
income derived during the year ending on the 30th June, 1938, 
and during any subsequent year the provisions of the Bill for 
averaging of incomes shall not apply except in respect of income 
derived by a primary producer. 

“The Bill first applies to incomes derived during the year ending 
on 30th June, 1936 (Clause 17). 

“From the above it appears that the averaging provisions will 
operate for the last time in assessments (other than those against 
primary producers) based on income of the year ending 30th June, 
1937, so that the averaging provisions in ‘other classes of tax- 
payer’ are retained for two years only, not three years as stated 
in the article. 
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“Of course, in accordance with the usual practice of the Depart- 
ment, the assessments based on income of the year ending 30th 
June, 1937, will be issued in most cases during the early part of 
1938. 

(2) “Some amplification also seems necessary in one of the 
examples given in the article showing how the averaging system 
operates under the present law. 

“In Case 3 (Actor) the Table of Taxable Incomes on page 204 
against the year ended 30th June, 1930, shows a blank. 

“In his working of the average on pages 205-6 ‘A.F.I.A.’ assumes 
that the taxpayer had no assessable income during that year. 

“The taxpayer could have had assessable income and yet no 
taxable income, viz. :— 


Ce er 
Statutory Exemption (as explained page 201) 100 
TE no ou e044. 46-40 os.¢0 oe 

“In this case sub-section 13 of section 13 would not apply and 
the average would be :— 

500 + 600 + Nil + 200 + 400= 1700 
1700 + 5= 340 
Rate of Tax (P.E.) on £340 = 5-125d. 
£400 at 5-125d. = £8 10s. 10d.” 

A. McA. (Sydney) writes :— 

(3) “‘A.F.LA.’ makes it clear in Case 4, p. 206, that for year 
ended 30/6/1930 the averaging provisions are to be abandoned. 
In determining the matter has the income of year ended 30/6/30 
to be brought into account? e.g. :— 


eee aa 
DT ds Gace 29 a0 bs be Oe. O59 800 
 SwaPTa . 2 ee 800 
i ba aw ee ee «2-0 oe Se Se 700 
DP 6s he Ae ae os “6 ale: wd) ae 500 





£3,600 =~ 5 = £720. 
“Two-thirds of £720 is £480. As the taxpayer’s income for 
1930 exceeded £480 (i.e., it was £500) the averaging provisions 
cannot be abandoned. The position is even worse for the next 
two years. 
“If, however, the income of 1929-30 has not to be brought into 
account the position is as stated by ‘A.F.1.A.,’ as two-thirds of £780. 
800 + 800 + 800 + 800 + op } average income for five 





5 
years ended 30/6/1926, is £520.” 


Reply by “A.F.1.A.” 
(1) With reference to the comments regarding the period for 
which the proposed averaging provisions will apply it is pointed 
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out that the Bill expressly states that incomes, other than those 
received from primary production, derived during the year ended 
30/6/1938 will not be subject to average. The apparent contra- 
diction in the Treasurer’s speech and the reading of the clause 
may be understood when it is realised that the draft Bill was pre- 
pared in 1935, before the assessments for the income year ended 
30/6/1935 had issued. 

(2) Reference to Case 3 (Actor) and correspondent’s argument 
that taxpayer could have assessable income in the year ended 
30/3/1930 without having taxable income is not relevant. In the 
example given, income for that year was intentionally omitted so 
as to show the effect of the application of the provisions of section 
13 (13). The intention of section 13 (13) was to prevent taxpayers 
who had been abroad from obtaining a benefit in regard to the 
average provisions. 

(3) As no particulars of taxable income of the preceding years 
have been given, different results would obtain by the substitution 
of varied incomes. In the example given by subscriber section 
13 (9) would not apply as the income for the year ended 30/6/1930 
must be brought to account. See proviso to section. 

The following example shows clearly the operation of the sub- 


section :— 


Year ended 30/6/1925 .. .. .. .. .. £500 
ye SCO ORS 
—< (ij ieee: 
a £4: | 
.  w MEMBPEP.. .. oe es 
ol Meo 


*Year of retirement. 
In arriving at the rate for the year ended 30/6/1930 the follow- 
ing figures apply :— 








Year ended 30/6/1926 .. .. .. .. .. £700 
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ll 
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As two-thirds of the average figure exceeds the net income for 
the year ended 30/6/1930, viz., £500, section 13 (9) would apply 
provided that it is proved that the income is permanently reduced. 
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Correspondence 


BALANCE SHEET FORM 
The Editor, The Australian Accountant 
Sir.—Your Editorial in March on the question, “Is the Balance 
Sheet an Anachronism?” discussed a matter that must have exer- 
cised many minds. If the object of the publication of the figures 
is to provide information “to be understanded of the common 
people,” something of the following type might be adopted. I 
confess I have not sufficient courage to put it forward to any 
ordinary board of directors. 
TRADERS LTp. 
Balance Sheet at 31st December, 1936 
Tue Company Owns: 
Current Assets: 
(Itemised as at present with reference 





to basis of valuation) .. .. .. .. .. £12,950 2 8 
Fixed Assets: 

(Also itemised as above) .. .. .. .. 25,200 0 O 

Total Assets—as valued ............ 38,150 2 8 


THe Company OwFEs:.. 
Current Liabilities: 
(Itemised as “Trade,” 
Accruals,” etc.) . .. 6,281 
Long Term Liabilities: 
(e.g., “Debentures se- 
cured on,” etc.) .. 10,000 0 O 
———_—_—_——._ 16,281 5 3 


wm 
Ww 


Net value of assets owned 
by the Company .. .. 21,868 17 5 

Shareholders have sub- 
a ee 15,000 0 O 





Surplus of net assets over amount subscribed £6,368 17 5 





This is divided into: 
Amounts placed to reserve .. .. .. .. £6,000 0 O 
Amount carried forward to next year .. 868 17 5 





Such a scheme would give information that is at present only too 
often available only to the trained mind. It would also avoid the 
traditional and deceptive inclusion of “Profit and Loss Balance” 
among the Assets when the “Surplus” mentioned actually happens 
to be a “Deficit.” 

I should be interested to have comments on the suggestion; is 
it too revolutionary ? 

Yours faithfully, 
A. CLUNIES ROSS. 
Sydney, 28/5/36. 
E 
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FUNERAL BENEFITS FOR MEMBERS OF THE 
COMMONWEALTH INSTITUTE 


The Editor The Australian Accountant 
Dear Sir,— 

A factor needing consideration in any merger (now more often 
heard of) is the safeguarding of existing members’ interest in 
existing funds. Each year the Commonwealth Institute shows a 
surplus on operations. This is as it should be, but in 21 years of 
membership, with residence in four States, I have never met any- 
one who could inform me what the ultimate object in accumulating 
the funds is. 

It is only right that the Institute should be well ribbed financi- 
ally, and this is being well attended to out of each year’s surplus 
(£1,510 in 1933, £1,700 in 1934), while the increasing prestige 
of Accountancy should make for a greatly increased membership 
with a corresponding growth in the surplus. 

Against the time when control must pass into other hands, and 
the future members (mostly non-practising) find the Institute and/ 
or its successor possessed of large funds without a known and 
declared purpose in view, the General Council could with advan- 
tage earmark £27,320 out of the £13,298 of Applicants’ Deposits 
and £21,406 of Accumulated Funds at 31/12/1934 to provide 
funeral benefits of £10 to 387 Fellows, £7/10/- to 1,774 Associ- 
ates, and £5 to 2,029 Licentiates on the Register at 31/12/1934, 
leaving a surplus of £7,384, which should be sufficient for all 
practical purposes in the near future. 

The benefit would be payable after death to the next of kin or 
executor, and the fund adjusted yearly by transfer from surplus 
revenue. 

The articles of Association would necessarily need altering, but 
that is not insuperable. 

The proposal is simply an application of a well-known business 
axiom, that profits earned belong to existing shareholders, and 
need not necessarily be stored for the benefit of future ones. 

In that spirit I commend it to the careful, and, I hope, favour- 
able consideration of the General Council. 

Yours faithfully, 
C. H. REGELSEN, t.t.c.a. 


The Assistant Registrar of the Commonwealth Institute of 
Accountants (Mr. C. W. Andersen) replies as follows :— 


With regard to the accumulation of funds, a fact which is often 
overlooked, is that the interest received from the investment of 
such funds is now an important source of income to the Institute. 
In 1933 interest amounted to £1,102, whilst the total surplus in 
all States was £1,510. For 1934 the total surplus of £1,700 was 
largely due to income from investments, which amounted to 
£1,143. The aggregate surplus last year was less than the total 
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interest from investments by £30. A far greater inroad will be 
made on this source of income during the current year to finance 
the educational programmes decided upon, particularly in the two 
divisions where past surpluses have mainly occurred. In fact a 
deficit will occur in several divisions. 

The facilities and services of the Institute to-day are possible 
because of the wisdom of past Councils in building up a fund 
sufficient materially to augment the ordinary income of the Insti- 
tute. The recent Congress on Accounting was made possible 
through the funds at the disposal of the Institutes concerned, and 
as time goes on, similar enterprising activities can be embarked 
upon. The General Council, and the various Divisional Councils, 
are at all times only too pleased to receive suggestions from mem- 
bers as to new and useful services that can be rendered by the 
Institute. From this it will be gathered that the present accumu- 
lated funds are not “without a known and declared purpose.” 

Applicants’ Deposits, of course, could not be used in the manner 
suggested by Mr. Regelsen. Although the greater portion will 
eventually revert to the Institute, until such time as the candi- 
dates concerned complete their examinations and apply for mem- 
bership, or signify through the lapse of the stipulated time that 
they do not wish to avail themselves further of the facilities of 
the Institute, such funds are held in trust. 

Before the accumulated funds could be applied in providing 
funeral benefits for members, an alteration of the Memorandum 
of Association would be necessary. It is extremely doubtful 
whether the Attorney-General would consent to an alteration for 
the purpose suggested, in view of the following clause of the Insti- 
tute’s Memorandum, which is common to companies registered 
“not for purposes of profit to the individual members thereof” :— 

“The income and property of the Institute whencesoever 
derived shall be applied solely towards the promotion of the 
objects of the Institute as set forth in this Memorandum of 
Association and no portion thereof shall be used or trans- 
ferred directly or indirectly by way of dividend bonus or 
otherwise howsoever by way of profit to the persons who at 
any time are or have been Members of the Institute or to any 

of them or to any person claiming through any of them.” 
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Legal Section 
Edited by G. L. MAYMAN, o.a., LL.B., B.COM., A.F.I.A. 


REGISTRATION OF POWERS OF ATTORNEY 
A New South Wales reader asks :-— 


What are the advantages of having a power of attorney regis- 
tered at the Deeds Office? 


Answer: 

The fact that every legislative body in the British Empire has 
enacted laws providing for the registration of powers of attorney 
suggests that there exists a widespread demand for some system 
of registration in order to provide information and protection of 
parties engaged in business as or with agents. The word 
“attorney” in its simplest association means “agent,” but the phrase 
“power of attorney” to-day generally means “a power or autho- 
rity given to an agent to execute deeds on behalf of the donor of 
the authority.” 

In every State of Australia, statutory provisions are found in 
regard to the granting of such powers and the registration at some 
central office of a duplicate or attested copy of the original docu- 
ment, but it would appear that it is only in the cases of authority 
to deal with lands that the registration is compulsory, in order 
that the act of the agent therein may be valid and binding. 

It is obvious that the Registrar of Titles, or Registrar-General, 
or Registrar of Deeds or by whatever name the official is known 
in each State, will require the filing of documents evidencing in the 
strictest manner the right of an agent to deal with lands. Like- 
wise a vendor (or a purchaser) about to deal with a person through 
the agent of the latter will make the necessary search of official 
records for proof of the existence of the agent’s power of attorney. 
And for the agent himself, the system of registration provides a 
protection that is very desirable, particularly in the case of a grant 
of a so-called “irrevocable” power of attorney. 

Perhaps the clearest indication of the advantages of registration 
can be found when one contemplates the difficulties facing parties 
to a transaction when one or both principals are in foreign coun- 
tries and the agents acting for them have to satisfy each other, as 
well as the Lands Titles officials, as to the validity of their acts. 


VALIDITY OF BILLS OF SALE 


An interesting case about to be argued before the High Court is 
that of Clements v. Colley which arose in Victoria, and as to 
which there is a disputed interpretation of the Victorian law rela- 
tive to Bills of Sale. The particular point involved is whether the 
goods referred to in the Bill were sufficiently described and their 
location sufficiently indicated. We shall deal with the matter again 
in detail when the decision of the High Court is known. If the 
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recent decision of the Victorian Supreme Court stands there will 
be considerable perturbation in business circles where such bills 
are largely used. 


LEGACIES AND THE RATE OF EXCHANGE 

A decision of Eve J. in the Chancery Division of the English 
Courts last April in the case of /n re Eighmie (deceased) Bol- 
bourne v. Wilks dealt very satisfactorily with the problem of the 
determination of the rate of payment of a legacy in a foreign 
country. 

The late Mrs. Margaret Eighmie, formerly of Nevern Square, 
Earl’s Court, London, a widow, who died in 1925, left about 
£25,000 in England, and three or four times that amount in the 
United States, according to the values then prevailing. The 
testatrix by her will gave several legacies in dollars, including a 
legacy of $10,000 or the equivalent thereof in sterling, at current 
rates of exchange, to the governing body of Chiswick Church, 
Chiswick, for certain charitable purposes, and a question arose as 
to the date of ascertainment of the rate of exchange. After argu- 
ment, Mr. Justice Eve said that he thought it was difficult to say 
that the value must be fixed as at the date when the executors 
were able to pay the legacy. Equality between legatees could only 
be secured by fixing the value of all legacies at the same time. 
The value must be fixed on a particular day, and the proper day 
was the first anniversary of the testatrix’s death. 


INSURANCE POLICY—“INSURED OR HIS WIFE” 


An insurance policy, taken out by a’married women, was issued 
in a printed form containing the words “the insured or his wife.” 
These words, although satisfactory cover for the wife where the 
proponent would be a husband, were held not to be capable of 
interpretation as equivalent to “the insured or her husband” in the 
case of Automobile Fire and General Insurance Co. of Aust. Ltd. 
v. Davey. 2 

The High Court over-ruled the decision of the Victorian 
Supreme Court (Mann C.J.) to the contrary. And so a widow is 
left lamenting not only the death of her husband but a quite 
obvious error in the policy originally issued to her. Being a term 
in a contract, the rules governing the interpretation of statutes did 
not specifically apply. The aphorisms of legal humorists that “the 
male embraces the female” and “the greater includes the less” 
were equally unavailing. 

The obvious lesson to all is to carefully study the conditions in 
every insurance policy, including those printed in the smallest 
possible type. 


PARTNERSHIP SUIT 


Judgment was given recently by Nicholas J. in the Supreme 
Court of New South Wales in the suit in which Hugh William 
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PARTNERSHIP SUIT 


Judgment was given recently by Nicholas J. in the Supreme 
Court of New South Wales in the suit in which Hugh William 
Selwyn Jermyn, a solicitor, was plaintiff, and Mollie Elizabeth 
Spence defendant. The facts set out hereunder are taken from 
the Sydney Morning Herald :— 


Plaintiff sued for an injunction restraining defendant from 
representing that she was a partner with him in the business of 
the Buena Vista private hospital, at Victoria Road, Bellevue Hill. 
Defendant, by her statement of defence, said that she was a partner 
in the business, and counter-claimed for a declaration to that effect 
and for a dissolution with an order for taking accounts. 

The plaintiff’s claim was that for some time prior to the institu- 
tion of the suit, the defendant was an employee of his, holding 
the position of matron at the hospital. He said that the project 
of opening a private hospital with defendant as matron either 
solely or jointly with his sister, Mrs. Yvarry, was discussed 
between him and the defendant in June and July, 1934, and that 
the hospital at Buena Vista was opened on September 17 in that 
year with the defendant as sole matron. He said that about Sep- 
tember 7, when some expenditure was contemplated, it was sug- 
gested that the defendant, who appeared to rely on the financial 
support of some member of the medical profession, should contri- 
bute portion of the capital required and on so doing should become 
a partner. He further said that an agreement to give effect to 
this suggestion was drafted by him in terms agreed upon between 
him and defendant, but that the defendant, having decided early 
in October, 1934, to remain as an employee, did not sign the 
agreement, though she did not return the copy handed to her by 
him for perusal. 

The defendant’s story was that, in the month of June, 1934, it 
was suggested that she and Mrs. Yvarry should conduct a private 
hospital as partners, but that the plaintiff, who had not previously 
been consulted, superseded his sister against her wish, and, having 
agreed with the defendant to enter into a partnership, joined her 
in purchasing the equipment of a hospital, and took a lease in his 
own name of a building suitable for the purpose. She said that 
the terms of the partnership were reduced to writing in a docu- 
ment prepared by plaintiff, which was signed by her and handed 
back to plaintiff to be stamped. She said that the agreement pro- 
vided that the hospital was to be conducted on a 50-50 basis, and 
that it was conducted on this basis from the date of opening until 
a — quarrel took place between herself and plaintiff in August, 
1935. 

In the course of judgment, His Honour, referring to the evi- 
dence relating directly to the agreement or proposed agreement of 
partnership, said that he did not believe the defendant’s evidence. 
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He thought that the story she told was an invention, and that she 
made no claim to be a partner until she had come to the conclusion 
that the hospital might be made a success, and that she could not 
be sure of retaining her position as matron. But, except on one or 
two points, he had been guided to this conclusion by the evidence 
of other witnesses rather than anything he could gather from the 
demeanour of the defendant. As to plaintiff's evidence, His 
Honour accepted it, being satisfied that, on the question of part- 
nership or no partnership, plaintiff told the truth, but he was not 
a witness who, by his own conduct in the transactions under con- 
sideration inspired confidence or respect, and on one occasion had 
shown little regard for the rules or standards of his profession. 

Referring to evidence given by Mr. Halse Millett that plaintiff 
had admitted the existence of a binding partnership agreement 
with defendant, His Honour said that he thought the correct 
explanation was that the two men were at cross purposes, and that 
Mr. Millett’s evidence was the result of a misunderstanding. 
Three witnesses were called to prove and did prove that the words 
which defendant declared to be contained in the partnership agree- 
ment did not appear in any of the documents prepared in plaintiff’s 
office, that no agreement had been returned to the plaintiff to be 
stamped, and that the draft agreement similar to that put in evi- 
dence had been taken away by the plaintiff, and had not been 
returned to his office. One document produced, His Honour said, 
was to his mind equally consistent with the relations of partners 
and master and servant, and should be treated separately. 

“The plaintiff claims,” he continued, “to have been the owner 
of all the furniture in the hospital with the exception of a bedroom 
suite owned by defendant. Nevertheless, he took a bill of sale 
dated October 29, 1934, from defendant over the furniture, which 
is described as of the value of £600, and caused the bill of sale 
to be registered. He says that the object of this transaction was 
to prevent the defendant from raising money on the furniture. I 
accept this explanation, and I think that any moneylender from 
whom she sought to raise money would probably have caused a 
search to be made in the register before doing so. But the bill of 
sale might have been used had the hospital failed to protect plain- 
tiff from his legitimate creditors. It contained an untrue state- 
ment, which was material, and it might have been used for an 
entirely illegitimate purpose. There is no doubt that the plaintiff’s 
conduct in this matter constituted a breach of his duty as a solici- 
tor, and is deserving of severe censure. It is a breach of the 
standard described by Street J. in re Daniel Donovan (10 S.R., at 
538) as a standard which every self-respecting solicitor would 
observe. “I make the order and injunction asked by the plaintiff 
in his statement of claim. I dismiss the counter-claim and order 
the defendant to pay the costs. 

“I think, however, that the conduct of plaintiff in taking the 
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bill of sale should be brought under the notice of the Statutory 
Committee constituted by section 75 of the Legal Practitioners 
Act 1898-1935, in order that the committee may take such action 
as it may think fit, and I direct accordingly.” 


BUSINESS AGENTS ACT 


The New South Wales Parliament enacted legislation in March, 
1935, to protect people from dishonest agents, but the Act has not 
yet been gazetted. 

Delay in putting the Business Agents Act into operation has been 
caused by the large number of applications received from various 
organisations for exemption, and the necessity for investigating 
the ramifications of the agency business. 

It is estimated that there are 85 business agents proper in New 
South Wales, most of them in Sydney. There are 65 hotel brokers, 
ahout 2,000 real estate and stock and station agents who sometimes 
sell businesses, and about 700 “private” agents. The last-named 
are the travellers, carters, companies, and private individuals who 
sell businesses as a side line. They include the companies already 
mentioned. Of this total of nearly 3,000 business agents of all 
kinds, about 1,600 are in the County of Cumberland and the rest 
in the country. 

If they wish to continue as agents this army of intermediaries will 
all be obliged to register, obtain licences, arrange for fidelity bonds 
of £500 for individuals and £1,000 for companies, keep trust 
accounts, and generally submit to stringent clauses of the first Act 
passed in New South Wales to deal with business agency. 





Students’ Section 
Edited by O. R. MAacDONALD, a.t.c.a. 


Diary of Forthcoming Lectures, etc. 


VICTORIA 


The syllabus of lectures from July, 1936, to June, 1937, of 
The Public Accountants’ Students’ Society of Victoria (to be 
known as from July 1, 1936, as “The Federal Institute of Account- 
ants’ Students’ Society’) and from July, 1936, to December, 1936, 
of The Commonwealth Accountants’ Students’ Society, Victorian 
Division, are now in course of preparation, and the complete 
“diary” will appear next month. Both societies extend a cordial 
invitation to all readers to be present at their meetings. 
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June or July (date and place to be advised) : Annual Meeting and 
Mock Company Meeting. 
Commonwealth Accountants’ Students’ Society 
July 20—“This Study Business.” W. S. Johns, B.a., A.F.1.A., 
(Tutorial Manager, Hemingway & Robertson Ltd.) 


The Federal Institute of Accountants’ Students’ Society 
(Board Room, Collins Gate, Collins House, 360 Collins Street, 


Melbourne). 
July 2 
» 16 Statistical Group. 
» J 


Commonwealth Institute Post-Graduate Study Group 


QUEENSLAND 
Meetings of The Accountants and Secretaries Educational 
Society (Incorporated). 


July—‘“Debentures.” W. L. Trewern, Esq. 
Commonwealth Institute of Accountants evening 


Aug.—‘“Co-operation between the Accountant, Secretary, and 
Auditor,” Meeting arranged by Hemingway & Robert- 
son Pty. Ltd. 


Sept.—Subject to be arranged. A. W. Fadden, Esq. 


Unless otherwise notified, meetings are held in the rooms of the 
Institution of Engineers, Empire Chambers, corner Queen and 
Wharf Streets, Brisbane. Definite dates of meetings may be had 
from the Secretary, Mr. T. H. Bailes, F.F.1.a., 400 Queen Street, 
Brisbane. 


Commonwealth Accountants’ Students’ Society 


VICTORIAN DIVISION 


Annual Meeting 

At the time of writing these notes it is not possible to say if 
arrangements will be sufficiently advanced to enable the Society’s 
Annual Meeting to be held on the date set out in the syllabus, 
viz., Wednesday, June 24. In any event, full particulars will be 
supplied to all members in good time. 

The Society’s annual report for the year ended April 30, 1936, 
together with revenue account and balance sheet, will be circulated 
prior to the meeting, at which it will be submitted for adoption. 
Should the nominations for office-bearers exceed the number of 
vacancies voting papers will be distributed with the notice of 
meeting. 

F 
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Mock Company Meeting 

In conjunction with the Annual Meeting a mock company meet- 
ing will be held. It is many years since one was staged by the 
Society. Those which have been arranged have been outstanding 
successes. A set of accounts complete with auditors’ and directors’ 
reports has been prepared, and will be supplied to all members, 
who for the purpose of the meeting will be deemed its “share- 
holders.” The accounts contain ample material for enquiry and 
criticism, and in the course of explanations of ambiguous and 
doubtful items by the “directors” instruction as well as entertain- 
ment should be forthcoming. In order that certain aspects of 
accountancy may be brought well to the fore, the accounts will 
be much more comprehensive than those presented by public 
companies, and will include manufacturing, trading, and profit and 
loss accounts in considerable detail. 


Syllabus 


By the time these notes appear in print it is expected that the 
Committee will have practically completed the compilation of the 
Society’s syllabus for the second half of 1936. It is believed that 
the programme of lectures will be attractive and educative, and 
that the high standard set in former years will be maintained. 


Printed Lectures 

The lecture given by Mr. J. G. Norris, Lt.m., Barrister-at-law, 
last year, on “Bankers, Cheques, and the Bills of Exchange Act”’ 
has been published in handy pamphlet form, and we anticipate 
that it will be supplied to members during June. Non-members 
may obtain copies at a price of 1/- each; to members of associated 
societies the price is sixpence. 

Mr. Pyke’s lecture “Just Before the Examination,” is well in 
hand. It will comprise nearly 150 pages of useful information for 
the accountant and student. All members of the Society will be 
supplied with a copy free of cost, and it may be purchased by 
non-members, but at the present time it is not possible to give any 
indication of the price that will be charged. 


The Public Accountants’ Students’ Society of 
Victoria 
May Lecture 

Owing to the absence of Mr. R. W. Ashley, who was called 
away to another State on business, the proposed address on 
“Costing Principles and Practice” had to be abandoned. How- 
ever, Mr. D. Claude Robertson, B.Com., A.1.c.a., ever a friend to 
students, kindly consented to fill the gap with an address on 
“Proprietary Companies.” 

A synopsis of his address was distributed to the large gathering 
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that attended, and with this in front of them members were able 
to follow and remember the various points Mr. Robertson brought 
forward. He dealt with the origin, characteristics, advantages 
and disadvantages of proprietary companies, and their exemptions 
and privileges as compared with public companies. 

At the conclusion of his address, Mr. Robertson made some 
suggestions as to reform in the Companies Act regarding Proprie- 
tary Companies, and as he was obliged to leave at 9 p.m. he left 
the meeting to discuss these suggestions. 

Mr. C. R. B. James, Vice-President, was in the chair, and as 
he is on the Committee dealing with Company Law Reform, he 
was well fitted to lead the interesting discussion which followed 
for the next half hour. One suggestion regarding the employment 
of a qualified accountant, secretary or auditor, was dealt with at 
length, and it was agreed that the education of the general public 
would be more desirable perhaps than statute law. 

Prior to his departure, Mr. James expressed to Mr. Robertson 
the Society’s thanks for his interesting and instructive address, and 
the foundation he had laid for an interesting discussion. 


New Rules and Name of Society 


Prior to the lecture on May 18, the following resolutions were 
carried :— 
“That the new rules drawn up by the Council, and signed 
by the Chairman for identification, be and are hereby substi- 
tuted for the existing rules.” 


“That the name of the Society be and is hereby changed as 
from lst July, 1936, to “The Federal Institute of Accountants 
Students’ Society.’ ” 


In moving the resolutions, the Chairman, Mr. James, said, “The 
Council felt that the new name would more directly associate the 
Society and the Federal Institute of Accountants of which it was 
a part. The present name had been adopted when the old Cor- 
poration of Public Accountants and the Federal Institute of 
Accountants were associated together with the Society, but of 
recent years it had been conducted exclusively under the auspices 
of the Federal Institute of Accountants. In addition to the new 
name the altered rules provided that members of the Council 
should be honorary members of the Society. This was done as 
some small recompense for their services, and to encourage them 
to take an active part in the affairs of the Society. As the current 
financial year ended in June, it was considered better to change 
the name as from that date. The Annual Meeting is to be held 
on July 20, and nominations for the Council should be in the hands 
of the Secretary not later than Monday, July 13.” 
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Accountancy Students’ Society 


SOUTHERN TASMANIA 


The Annual Meeting of this Society was held on Thursday 
evening, April 30. The President, Mr. N. D. Daly, in his report 
mentioned the fine attendances of members that had been main- 
tained during the year at the lectures. Membership had increased 
by nearly 50%, and a very attractive and instructive programme 
of lectures during the year had been given. 

The support accorded to the Society by the various Accountancy 
and Secretarial Institutes had been very helpful and much appre- 
ciated, and had considerably assisted the Society to bring about 
the present satisfactory financial position. 

During the year 87 subjects in the various Accountancy and 
Secretarial examinations had been passed by members of the 
Society. 

Election of office-bearers for the ensuing year resulted as fol- 
lows :-— 

President—Mr. N. D. Daly, a.1.1.s. 

Vice-President—Mr. R. A. Rowe, A.F.1.A., A.A.LS. 

Committee—Messrs. O. D. Smith, T. O. Corby, a.r.1.a.; G. 
B. Cranston, J. E. Dean, D. Pitt. 

Hon. Treasurer—Mr. N. E. Casey. 

Hon. Secretary—Mr. D. J. Clark. 

Hon. Auditor—Mr. L. B. Priest, a.F.1.a. 


The syllabus for the ensuing year was arranged and covered all 
phases of Accounting and Secretarial matters. 

At the conclusion of the meeting, a fine travel talk and exhibi- 
tion of motion pictures was given by Mr. R. J. Shield, who recently 
completed a tour through Great Britain, Germany, Austria, 
Switzerland, France, Italy and America. 


Accrued Income on Investments 


WITH SOME GENERAL REMARKS ON INVESTMENT 
ACCOUNTS 

A familiar type of balance-day adjustment is that of incorporat- 

ing into the accounts income earned, but not actually received at 

balance date. The adjustment will include the calculation of 

accrued income on such of the individual’s, or concern’s, assets as 
are interest-bearing, as, for example :— 


(a) Book debts (where subject to interest). 

(b) Bills receivable unmatured. 

(c) Fixed deposits with a bank, building society, or other 
financial institution. 

(d) Mortgages. 

(e) Uncompleted contracts of sale of land or other assets. 
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(f) Current bank accounts bearing interest, e.g., Savings Bank 

accounts. 

(g) Debentures, Inscribed Stock, Bonds, and other securities 

bearing fixed rates of interest. 

(h) Loans and advances. 

With all of the above items, the amount on which interest 
is to be calculated and the rate of interest are definitely known, 
and the accrued income at any date can be exactly calculated. 

In the cases of unmatured bills receivable and certain classes of 
book debts—such as hire purchase agreements and goods sold on 
time payment—the interest may have already been included in the 
figures which appear in the books. Therefore, that portion of the 
interest which applies to the period after balancing date is, as yet, 
unearned, and must be adjusted. This will be done by debiting 
Interest Account and crediting Interest Suspense Account (or 
other account, howsoever named, but of corresponding effect) 
with the interest charged in advance for periods subsequent to the 
balancing date. 

In this article we are concerned with accrued interest on invest- 
ments, and propose making some comments on the keeping of 
investment accounts generally. Funds not immediately required 
for current operations are invested for the purpose of producing 
income. When making an investment, its term, as well as the 
return from it, will have to be taken into consideration. Money 
would not be lent out on three years’ mortgage if there were any 
likelihood that it would be required for other purposes before 
the expiration of that time. In such circumstances, it would prob- 
ably be placed on fixed deposit with a bank for a relatively short 
term, or securities, such as Commonwealth Consolidated Loan 
Bonds, which are readily realisable, would be purchased. 

Whatever the nature of the investment, there will generally be 
some interest accrued, but not received, at balancing date. If 
on March 31 £1,000 were placed on fixed deposit for twelve 
months with the Bank of New South Wales, the entry to bring 
into the books the accrued interest at June 30 would be to the 
following effect :— 

Interest on Investments accrued .. .. Dr. £617 6 

To Interest on Investments .. . £617 6 
For Interest accrued to date, on fixed 

deposit, Bank of New South Wales, 

£1,000, 3 months at 23% per 

annum. 

Interest received on investments, as augmented by this entry, 
will be transferred to the credit of Profit and Loss Account. In- 
terest accrued on investments will appear as an asset in the balance 
sheet, either as a separate item, or as follows :— 

Fixed Deposit, Bank of N.S.W. .. £1,000 0 0 
Interest accrued .. .. .. .. «. 617 6 
— £1,006 17 6 
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On July 1, the Journal entry will be reversed, thus :— 
Interest on Investments .. .. .. .. Dr. £617 6 

To Interest on Investments accrued £617 6 
For reversal of entry, fol. -— 

The result will be that the debit balance of Interest on Invest- 
ments Accrued Account will disappear, whilst Interest on Invest- 
ments Account will have a debit balance of £6/17/6 until the 
date of maturity of the fixed deposit on March 31 of the ensuing 
year, when the principal sum will be withdrawn from deposit to- 
gether with twelve months’ interest, viz, £27/10/-. This interest 
will be credited from the cash book to Interest on Investments 
Account, which will now disclose a credit balance of £20/12/6. 
This amount will be credited to the Profit and Loss account as 
the proportion of the interest applicable to that year. 

Some bookkeepers prefer to make no reversing Journal entry, 
but, instead, to split the cash book entry when the interest is 
received. Thus on receipt of £27/10/- on March 31, £20/12/6 
would be posted to the credit of Interest on Investments Account, 
and the balance, £6/17/6, would be credited to Interest on In- 
vestments Accrued Account, thereby extinguishing the debit bal- 
ance in that account. 

It will be noticed that the term “Interest on Investments” is 
used throughout in the above entries. This account should be 
kept distinct from any other interest account. “Interest Paid” 
should be a separate account, and it is desirable that interest 
received in relation to book debts, bills receivable, and otherwise 
incidentally in relation to business operations, should not be 
grouped with interest received on investments. 

Instead of having an account for accrued interest, the outstand- 
ing interest is sometimes debited direct to the investment account. 
A disadvantage is that it obscures the principal sum, particularly 
if a reversal of the balance-day entry is not made promptly. An 
advantage is that the bringing in of accrued interest is less likely 
to be overlooked. This particularly applies where there is a num- 
ber of investments, and in an increased degree if there are several 
investments of ‘the same type—e.g., Consolidated Loan Bonds—- 
in respect of which dates of payment and rates of interest vary. 

A composite principal and income account for each investment 
will be found particularly useful. If investments are numerous, it 
is advisable to have a separate Investment Ledger. Where this 
is not considered necessary, the accounts pertaining to investments 
should be grouped together in the Ledger. The particulars, such 
as date of maturity, dates of payment of interest, and rate of 
interest, should be set out at the head of each account. It is then 
a simple matter, at balancing date, for the bookkeeper to prepare 
his journal entry of income accrued. He is spared the task of 
referring to several parts of the Ledger, with the possibility of 
missing one or more accounts, and has no occasion to refer else- 
where for essential information. 
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The form of account that is suggested contains three columns 
for both debit and credit sides, headed ‘“‘Nominal amount,” “In- 
come,” and “Capital.” The Nominal amount column is to show 
face value of shares, debentures, bonds, stock, etc., which may be 
purchased above or below par. This column is not required for 
such accounts as mortgages, fixed deposits, loans, etc., but may 
be found useful for entering memoranda. With accounts for con- 
tracts of sale of land, etc., and mortgages subject to periodical 
reduction, the amounts of instalments payable, and the due dates, 
can be entered herein. 

The heading “Income” is preferred to “Interest,” as Dividends 
may also be posted to this column. “Principal” is a more suit- 
able term than “Capital”—a word used in so many other connec- 
tions. 

Where the composite form of account is used, the interest, when 
received, instead of being posted from the cash book to the credit 
of Interest on Investments account, is credited to the income 
column of the specific investment account concerned, and only on 
balancing date finds its way, by transfer through the journal, 
to the credit of Interest on Investments Account. It may be 
objected that where this is done the total interest received to any 
date is not readily discoverable. This objection is not unreason- 
able; modern accounting demands that up-to-date statements of 
the financial position should be readily forthcoming. It may be 
overcome, where a separate investment ledger is in use, by having 
control accounts in the general or private ledger. These accounts 
should be two in number,-viz., Investments Ledger (Principal) 
account and Investments Ledger (Income) account. Entries to 
these totals accounts will be made in the same manner as with 
any other system of self-balancing ledgers (“Sectional Balancing” 
is a better term). Individual items will be posted to the separate 
investment accounts, and monthly totals to the control accounts 
in the general ledger, cash book and journal being in columnar 
form to facilitate posting to the general ledger. The aggregate 
balances of “principal” columns in the Investment Ledger must 
agree with the balance of the Investment Ledger (Principal) 
Account, in the General Ledger, and the total of the balances of 
the “income” columns in the Investment Ledger must correspond 
with the balance of the Investment Ledger (Income) Account, 
in the General Ledger. At balancing date the procedure is as 
follows :— 


(1) A detailed schedule of the Investments Ledger Accounts 
is prepared, showing, inier alia, the balances of the “principal” 
columns, the calculations of the interest accrued on each invest- 
ment, and the accrued interest. In addition to being the schedule 
of the balances of the Investments Ledger Accounts, this list also 
serves as the auditor’s check sheet for the calculation of accrued 
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interest, and as the basis for the “Accrued Interest” entry in the 
general accounts. 


(2) The individual items of accrued interest are not passed 
through the journal in the ordinary way, but are brought down 
as the balances of the “Income” columns in the Investments 
Ledger. This involves debiting and crediting the same account 
(crediting the year just ended and debiting the next period), 
but this infringement of the principles of Double Entry book- 
keeping justifies itself by the time saved. 


(3) Through the journal, an entry debiting “Interest on Invest- 
ments Accrued” Account and crediting “Investments Ledger (In- 
come)” Account with the total of accrued interest as above, is 
passed. This entry affects the General Ledger only, and has the 
effect of temporarily creating “Interest Accrued” Account the 
control account for the “Income” columns of the Investments 
Ledger. 


(4) The total interest and dividends for the year is now trans- 
ferred to Profit and Loss Account, the entry being— 


Investments Ledger (Income) Account .. .. Dr. 
Investments (itemised) (Income columns) .. Dr. 
To Profit and Loss Account 
Being transfer of the total interest and 
dividends for the year. 


(5) On the first day of the new period, the entry in (3) above, 
is reversed, and “Investments Ledger (Income)” Account is once 
more the control account for the income columns. 

The following is a specimen form of account :— 


4% Australian Consolidated Loan, Inscribed Stock 1944. 
Interest payable, April 15 and October 15. 


Debit 
1935 : 
Sept. 30—To Cash, purchase Nominal Income Principal 
1,000, cum. div., at 
£102/17/6, plus brok- C.B. 
erage, £2/10/- 37 £1,000 0 0 £18 8 3 £1,012 16 9 
Dec. 31—To Cash, purchase 
1,000 cum. div., at 
£102/18/9, plus brok- C.B. 





erage, £2/10/- 58 1000 0 0 8 8 9 1,023 8 9 
1936 
June 30..—To Profit and Loss 
Account J. 40 — 4415 3 — 
1936 £2,000 0 O £7112 3 £2036 5 6 





July 1—To Balance b/d. £1,000 0 0 £8 6 6 £1,023 8 9 
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Credit 
1935 Nominal Income Principal 
Oct. 15.—By Cash, Interest CB.41 — £20 0 0 — 
1936 
Apl. 15.—By Cash, Interest CB.75 — 40 0 0 — 


May 15—By Cash, Sale of 
1,000 cum. div. at 
£101/15/-, less 
brokerage, £2/10/- CB.84 £1,000 0 0 3 5 9 £1,011 14 3 
By Loss on Sale to 
Profit and Loss 


A/c. J.21 -—- aa a oe ° 
June 30.—By Balance, In- 

terest accrued to 

date C/d. —- 8 6 6 — 

By Balance, Principal C/d. 1,000 0 0 1,023 8 9 





£2,000 0 0 £7112 3 £2036 5 6 





The following notes on the above account may be of assistance 
to the student :— 

(1) The heading supplies all essential information. The date 
of maturity of the Stock is 1944. The rate of interest is 4 per 
cent. per annum on face value, payable half-yearly on April 15, 
and October 15. The investment is in Inscribed Stock, that is, 
the investor’s only title to it is the entry in the Commonwealth 
Government Register of Inscribed Stock. He may obtain a certi- 
ficate from the Registrar to the effect that the stock is inscribed 
in his name, but this certificate is not a negotiable instrument; it 
has no more value than a bank certificate setting out that on a 
certain date there was so much to the credit of a customer’s 
account. If the investment were in Bonds the investor would 
have to clip the interest coupons half-yearly from the Bonds, 
unless they were lodged for safe custody with a bank with instruc- 
tions to collect the interest on the due dates. 

(2) The nominal column sets out the face value of the invest- 
ment, that is, the amount the investor will be entitled to receive 
in 1944, if he is still the owner of the stock. 

(3) The income column shows the interest earned. The total 
earnings on the investment for the period is £44/17/5, made up 
of :-— 


Interest collected on due dates .. .. .. .. £60 0 O 
Interest accrued on stock prior to date of sale $5 9 
Interest accrued on stock held at June 30 .. 8 6 6 
£71 12 3 

Less Interest accrued on stock prior to date 
ee eT Ce eT es ae 
£44 17 5 


(4) Purchases of stock are “cum. div.”, or “with dividend”. 
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The term is usually applied to cover interest as well as dividends, 
although “cum. interest’”’ would be more correct. It means that 
the buyer is entitled to the next payment of half year’s interest in 
full, and this is reflected in the purchase price, which includes the 
accrued interest. 

(5) Brokerage or commission is payable by seller, or by both 
buyer and seller, on all transactions through the Stock Exchange. 
The practice differs in the various States. In the example given 
we have followed the custgm in Victoria, where one-quarter of 
one per cent. (or 5/- in the £100) on face value is charged by 
both buying and selling broker on transactions in Australian Con- 
solidated Loans. In New South Wales one-half of one per cent. 
(or 10/- in the £100) is charged to the seller, no charge being 
made to the buyer, and this was formerly the practice in Victoria. 
Brokerage (and other charges, such as stamp duty where it 
applies) is treated as capital expenditure, and the cost shown in 
the principal column represents net cost or net proceeds, after an 
adjustment has been made for accrued interest. 

(6) The figures for the entry on September 30, purchase of 
stock, are arrived at as follows :— 


£1,000 at £102/17/6 “ £100 .. .. £1,028 15 0 
Add Brokerage .. .. . oc ae 210 O 
£1,031 5 0O 


Deduct Interest accrued included in 
cost, 168 days from April 15 (date 
of last payment of interest) to Sep- 
tember 30 (date of wemnnie at rate 


of 4% per annum .. .. in en 18 8 3 
Figure for Principal Column.. .. £1,012 16 9 





The entry at December 31, further purchase of stock, is simi- 
larly calculated, interest from October 15 to December 31 being 
shown in the income column. 

(7) The figures for sale of stock May 15 are ascertained as 
follows :— 

£1,000 at £101/15/- per £100 £1,017 10 0 

Deduct Brokerage .. .. .. .. £210 O 
Deduct Interest included in sale 
price, 30 ‘waa from — 15 


to May 15 . ‘ $$ 9 
—_—_——_ 515 9 
Figure for Principal Column .. .. .. £1,011 14 3 


(8) Loss on sale of stock, May 15. The net proceeds are 
£1,011/14/3, which is £1/2/6 less than the amount paid on 
September 30, 1935. (It is assumed that it is this stock that is 




















1936 THE AUSTRALIAN ACCOUNTANT 419 


sold, not that purchased on December 31.) In our illustration we 
have taken the loss direct to Profit and Loss Account. A good 
rule is to take gains on sales of investments to an “Investment 
Fluctuation Reserve Account,” and all losses direct to Profit and 
Loss account unless (a) there is a credit balance greater than the 
loss in Investment Fluctuation Reserve Account, and (b) the 
credit balance in that account will still be greater than any excess 
of cost over current market price of unsold investments, after 
losses have been debited to the account. It is unsound to have a 
debit balance in Investment Fluctuation Reserve Account—or in 
any other reserve or provision account. Losses must be written 
off to Profit and Loss Account or against previous profits. 

(9) On June 30, the balance of principal is stock of face value 
of £1,000, cost £1,023/10/11. It is apparent that if the market 
price has not risen between May 15, when £1,000 produced only 
£1,012/14/3, and June 30, the stock still held is overvalued in 
the books. Furthermore, if the stock is held until maturity in 
1944, only £1,000 will be received. With investments, premiums 
paid on purchase should be written off periodically over the term 
of the loan. Where the investment is of a temporary character 
it is not usual to do this, but some provision should be made for 
any decline in the market price. 

(10) Interest in purchase and sale of stock and at balancing 
date has been calculated in days, which is the correct procedure. 
In the examination room, where interest tables are not accessible, 
calculations in half months will be sufficient. 

Where an investment is held unchanged throughout the year or 
half-year the amounts taken in at opening and closing dates for 
accrued interest will be identical, and the interest for the period 
will exactly correspond with the amount received, if the interest 
has been regularly paid on due dates. 

With Executorship accounts and other Trust accounts, accrued 
interest should never be brought in at balancing dates, although it 
may be desirable to prepare a memorandum of it. There is no 
obligation for an executor or trustee to regard as income amounts 
not actually received by him. If he distributes income before he 
receives it he does so at his own risk. 

In some States of the Commonwealth purchases and sales of 
investments cum. div. must be apportioned between corpus and 
income. The matter was considered very fully by Mr. A. A. 
Fitzgerald in an article in The Commonwealth Journal of Account- 
ancy of November 1, 1935, where three methods of treatment in 
the books of account were illustrated, and the advantages and 
disadvantages of each explained. 

In the above, we have made very little reference to a very 
common form of investment, viz., shares in companies, and the 
not quite so common form of income resulting therefrom in the 
shape of dividends. This type of investment introduces some 
interesting and peculiar features, and it will form the subject of 
a separate article. 
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Partnership Law and Accounts—I. 
By P. HOSKING, F.1.c.a. (E. Pyke and Hosking) 


[A lecture delivered to the Public Accountants’ Students’ Society of Victoria] 


DEFINITION 
“Partnership is the relation between two or more 
persons carrying on any trade, occupation, profession, 
or business in common with a view of profit. But the 
relation between members of companies, clubs, associa- 
tions, etc., is not partnership.” 
This is substantially the definition in the Partnership Act 1928. 
In the Companies Act 1928, large firms are prohibited. For general 
trade, business or professional activities the maximum number of 
members is twenty; for banking firms, the limit is ten members. 
The firm is the collective name given to the members of a partner- 
ship. The firm-name is the name under which the firm does 
business or practises. 


WHO ARE PARTNERS? 


a 
The Partnership Act 1928 gives the negative aspects by explain- 
ing who may not, in certain circumstances, be partners. You are 
doubtless familiar with the law on the point. There is no statutory 
definition in a positive sense, however. The following tests are 
useful in determining who are partners :— 

(1) Sharing of profits is some evidence. 

(2) Sharing losses is even stronger. 

(3) If, combined with these, one party can bind the firm and 
his associates, we have perhaps the true test—that of 
agent and principal. 

The concept of agency is pervasive, and Sections 9 to 12 of the 
Act are clear and positive. Briefly, they provide :— 

(1) Every partner is an agent of the firm and his co-partners 
for the purposes of the firm’s business. 

(2) If a partner has no actual authority to act for the firm 
in a particular matter, and a third party knows it, the 
firm is not bound. 

(3) Restrictions may be placed on the power of any partner 
to bind the firm, but these restrictions will not apply to 
third parties who have no notice of them. 

The fundamental principle is that if a partner has the appearance 
of authority and the matter is a normal phase of the firm’s activities, 
then the firm is bound. Obviously, there would be a difference 
between a firm of merchants and a firm of (say) architects. In 
the case of the former, selling goods, purchasing goods, paying for 
goods and services and the engagement of employees would nor- 
mallly be binding on the firm if done by any partner. Further, 
payment could impliedly be by cheque, bill, or note—the signature 
of any one partner binding all and the firm. In the latter case, 
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however, purchase and sale of merchandise and the giving of bills 
and notes could not be said to be within the apparent authority of 
one partner. Purchases of stationery and drawing of cheques 
could, of course, be effected by one and bind the lot. 


LIABILITIES OF PARTNERS 


Every partner in a firm is jointly liable with the other partners 
for all the debts and contracts of the firm incurred while he is a 
partner. The liability is not joint and several, as many people 
suppose. This is rather confusing because it is well known that 
each partner is liable for every penny of the firm’s debts—there is 
no limitation of liability as there is in the case of a joint-stock 
company. A creditor of the firm has the option of suing any or all 
of the partners. If he sues the firm and obtains judgment, he may 
execute against the firm’s assets and if unsatisfied, against the 
partners’ separate assets. If he elects to sue one partner only and 
gets judgment against that one, he cannot execute against the 
property of the others, nor can he subsequently get judgment 
against the others. The liability is joint, but all the partners are 
liable. Judgment against one partner crystallises the liability, so 
to speak, in one solid liability resting on that one partner. 

There are two cases, however, where the partnership liability is 
joint. and several. They are :— 


(1) On the death of a partner. 
(2) Wrongs committed by the firm or by a partner binding 
the firm. 


As to (1): After death, the estate of the former partner is 
severally lable for the firm’s debts remaining unpaid at the date of 
death. The deceased’s separate debts must first be paid, however. 

Regarding (2): Every partner is liable jointly with the other 
partners and also severally (and the firm is, of course, also liable) 
for losses or damages caused to third parties by wrongfui acts or 
omissions of any partner acting in the ordinary course of the firm’s 
business. 

In these two cases (see Sections 13 to 16) actions may be 
brought against any partner or the firm, and judgment had against 
one would not bar an action against another partner. 


HOLDING OUT 


In one set of circumstances, a man may become liable as a 
partner even though he entered into no partnership agreement, and 
had no intention of becoming liable. Section 18 deals with this. 
The circumstances are :— 


(1) The person must (either by word of mouth, conduct, or 
in writing) have held himself out as a partner or have 
knowingly allowed others to hold him out without deny- 
ing it. 

(2) The third party must have entered into business relations 

with the firm because of the holding out. 
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Obviously a third party who was disinterested as to the personnel 
of the firm and had no dealings with the person holding out, could 
not succeed against the firm. 


INCOMING AND OUTGOING PARTNERS 


A new partner is not, unless by special agreement thereon, liable 
for debts incurred before he entered the firm. He does, of course, 
become immediately liable for any firm debts commencing at the 
point of entry. An incoming partner may become liable for ante- 
cedent debts by agreement with creditors—commonly by novation, 
or by deed. 

A retiring partner may be freed from all liabilities at the date of 
his retirement, by virtue of an agreement between himself, the 
other partners and the creditors. If, however, the creditors are 
not parties to the agreement he is still their debtor as at the point 
of retirement. Such an agreement is also a novation. This usually 
happens when a retiring partner is replaced by an incoming partner. 

A retiring partner, to protect himself, should see that an adver- 
tisement is inserted in the Government Gazette and the local press, 
notifying his retirement. Former customers or clients should be 
specially advised by circular. 

The Act provides for the death of a partner. As you are well 
aware, death of a partner means dissolution of the firm—subject, 
of course, to the rare case of a partnership agreement providing 
for a continuance; and the same remarks apply in the case of 
bankruptcy of a partner. 

In sub-section 2 of Section 18, it is enacted that the mere fact 
of a business continuing in the same firm-name does not of itself 
make the estate of a deceased partner liable for debts of the firm 
subsequent to date of death. The words “of itself” are important, 
because agreement to the contrary may be entered into. 


PREMIUMS AND GOODWILL 
While on the subject of incoming and outgoing partners, it is 
convenient for us to consider the bookkeeping entries as to Good- 
will and Premiums. 
The following illustrations, although simple, will suffice from 
the side of an ihcoming partner. 


Illustration A 
D and E, who are partners sharing profits two-thirds and one- 
third respectively, admit F, who brings in £1,500 as capital and 
£250 as a premium, for a fifth share in profits. 
State the journal entries and show the new profit-shares of 
D, E, and F. 


Journal 
Oss er ast es te ee ee 
zoCemeel D .. .. cs | E. £167 
NE ES aa ae cu GM. 83 
» Capital F .. . Ge. 1,500 


for cash introduced by , 
£1,500 being capital and £250 premium. 
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Profit Shares of D, E, and F 
D. 4/5ths of 2/3rds = 8/15ths 
E. 4/5ths of 1/3rd = 4/15ths 
F. 1/5th = 3/15ths 
Illustration B 
J and K are partners sharing profits and losses in the ratio of 
two to one. They admit L, who brings in £1,800, £240 of which 
is a premium for admission as a partner with a quarter share. 
State journal entries for three separate arrangements as follows: 
(1) No Goodwill Account to appear and the premium to 
remain in the business. 
(2) No Goodwill Account to appear and the premium to be 
withdiawn in cash. 
(3) Goodwill Account to be raised and the premium to remain 
in the business. No Goodwill Account existed prior to 





this. 
Journal 
1— 
re af 
Tete J... «cs. ER £160 
—- "3 eres * 80 
P — ME cs cs oe 6 GR 1,560 
ee ee 
le  - ree © 2 £160 
gg NE oxic ce Ga 80 
a” eee 1,560 
CED bc ccc as ss DE ee 
OS are 80 
EE nc xs sa can, £240 
3.— 
Goodell... .. «se ss De BD 
Tecate J... 2. «s EB £640 
oo Geen © xs ac ce BO 320 
full value brought in £240 X 4. 
Ns ca “ad uo: a ox aa, Ee oe 
Teta © i. ss 00 CH £1,800 


cash introduced by L. 


Illustration A shows the common case of a new partner paying 
a premium for the privilege of being admitted to an established 
firm. The premium belongs to the old partners and is credited to 
their accounts in the ratio of their profit-shares. 

Illustration B shows the position if a Goodwill Account is raised. 
there having been none previously. It is a matter for agreement 
between the new partners, but, generally speaking, the Goodwill 
Account will reflect the full value of that asset. Clearly, then, the 
whole of the cash contribution of the incoming partner will be 
credited to his capital account. 

Section 44 of the Act is important when a firm created for a 
fixed term is dissolved, and one of the partners has paid a premium 
for admission. He is entitled (subject to agreement, of course) 
to a refund of the unexpired portion of his premium payment, 
unless :— 
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(1) Dissolution is due to the death of any partner. 

(2) Dissolution is due to the misconduct of the payer of the 
the premium. 

(3) Dissolution has been effected by an agreement containing 
no provision for refund of premium. 


Illustration C 
X, Y, and Z were in partnership. Profits were shared as fol- 

lows: X, 23 per cent., Y, 37 per cent., Z, 40 per cent. In the event 
of the death of a partner, his capital account was to be credited with 
his proportion of goodwill. Goodwill was to be assessed at two and 
a half years’ purchase of the average annual profits of the five 
years immediately preceding death. No Goodwill Account yet 
existed. Z died and the profits of the last five years were agreed 
at :— 

£2,400 

£4,100 

£3,500 

£5,000 

£3,000 
Z’s capital before crediting goodwill stood at £6,000, which was 
accepted by the partners. State journal entries to adjust X, Y, 
and Z’s capital accounts and show Z’s account. 


Journal 
IE ie sak nn’ we acs . £9,000 
OGL OE nc: se 0% : £2,070 
i 9 eee : 3,330 
eS ? eee. 3,600 
24 years’ purchase of the last 5 years’ profits = 4 of 
£18,000 = £9,000. X, 23%, Y, 37%, Z, 40%. 


Z’s account thereafter 


By Balance of Capital .. .. .. .. .. Cr. £6,000 
.» Share of Goodwill .. .. .. .. .. Cr. 3,600 


£9,600 


Illustration C indicates the bookkeeping procedure when good- 
will is raised on the retirement of a partner, presupposing that no 
such account already appeared in the ledger. 

It is greatly to be desired that a clause be inserted in the partner- 
ship agreement regarding the valuation of goodwill, its treatment 
in the books and the use of the firm name. Such a provision 
eliminates doubt and possible disputes. Naturally an arbitrary 
method of computation may re-act unfavourably on some one or 
more of the partners, but that would seem preferable to court cases, 
arbitrations, or even arguments and ill-feeling. 


(Part II of Mr. Hosking’s lecture will appear in our next issue.) 














